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A. H. ROBERTSON 


The European Court of Human Rights 


Introduction 


The year 1959 has seen the creation in Europe of a new international 
court of justice which, to judge by the quality of its members, is second 
to none in the world and whose activities in the future may have a pro- 
found effect on the development of international law. This is the Euro- 
pean Court of Human Rights, provided for in the European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms 
signed in Rome on the 4th November, 1950.* 

The convention was prepared by the Committee of Ministers of the 
Council of Europe, on the proposal of the Consultative Assembly* and 
entered into force on 3rd September, 1953, when it had been ratified 
by ten Member States.’ Five others have ratified subsequently,’ so that 
all Members of the Council of Europe are now Parties, with the excep- 
tion of France. 

By the terms of the Convention, the Contracting Parties guarantee to 
all persons within their jurisdiction a number of rights and freedoms, 
including: the right to life; the right to liberty and security of the per- 
son; freedom from torture, slavery, and servitude; freedom from arbi- 
trary arrest, detention, or exile; the right to a fair trial; freedom from 
arbitrary interference in private and family life, home, and correspond- 
ence; freedom of thought, conscience, and religion; freedom of opinion 
and expression; freedom of assembly and of association; freedom to join 
trade unions; the right to marry and found a family. These rights and 
freedoms were taken from the Universal Declaration of Human Rights 
adopted by the General Assembly of the United Nations on 10th De- 
cember, 1948, though they are defined in much greater detail. Moreover, 
they form in the European Convention the object of precise legal obli- 


A. H. Rosertson is Member of the Council of Europe Secretariat. 

1European Treaty Series, No. 5. The text may also be found in European Yearbook, 
Vol. I (1955) 317-341. The provisions of the Convention are summarized in A. H. 
Robertson, The Council of Europe—Its Structure, Functions and Achievements (1956) 
146-169. Certain paragraphs of this article are taken from a note on the Court of 
Human Rights published in 8 International & Comparative Law Quarterly (1959) at 
396-403. 

*For a history of the negotiations, see A. H. Robertson, “The European Convention 
on Human Rights,” British Yearbook of International Law (1950) 145-163. 

* United Kingdom, Norway, Sweden, Federal Republic of Germany, the Saar, Ireland, 
Greece, Denmark, Iceland, and Luxembourg (in the order of deposit of the instru- 
ments of ratification). 

* Turkey (May 1954), Netherlands (August 1954), Belgium (June 1955), Italy (Octo- 
ber 1955), and Austria (September 1958). 
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gations, by contrast with the Universal Declaration, which was a sol- 
emn statement of intentions—of considerable moral value but without 
legal effect. By the conclusion of a Protocol on 22nd March, 1952, three 
additional rights were added: the right of property, the right of parents 
to choose the education to be given to their children, and the right to 
free elections.” 
In order to ensure respect for the provisions of the Convention, it was 
decided to set up machinery for its enforcement, before which the 
Parties could be called to order if they failed to fulfil their obligations. 
First of all, there was created the European Commission of Human 
Rights, consisting of a number of members equal to that of the High 
Contracting Parties, to which, under Article 24 of the Convention, any 
Party may refer an alleged breach of the Convention by any other Party. 
This is the classic type of inter-State action, whereby one government 
may bring a complaint against another government for failure to fulfil 
its obligations under international law. In addition to this, however, 
there is also a right of individual petition. Under Article 25, the Com- 
mission may receive petitions from “any person, non-governmental or- 
ganization or group of individuals claiming to be the victim of a viola- 
tion by one of the High Contracting Parties of the rights set forth in 
this Convention.” This jurisdiction of the Commission is however sub- 
ject to two conditions: that the Party against which the complaint is 
made has declared that it recognizes the right of individual petition and 
that at least five other States have made similar declarations. In fact, 
nine out of the fifteen Members of the Council of Europe have recog- 
nized the competence of the Commission to receive individual peti- 
tions,° and this remedy is now available to about 90 million Europeans. 
A condition of its exercise is the previous exhaustion of local remedies; 
many individual applications have been rejected for noncompliance 
with this rule. Another frequent reason for inadmissibility is that the 
facts complained of occurred before the entry into force of the Con- 
vention. Important cases which have been examined by the Commission 
are those relating to the legality of the German Communist Party, to 
the detention without trial of an alleged member of the Irish Repub- 
lican Army, and the two cases brought by Greece against the United 
Kingdom in respect of the emergency measures in Cyprus.’ 
The function of the Commission, under Article 28, is “to secure a 


5 See A. H. Robertson: “The European Convention on Human Rights—Recent Devel- 
opments,” British Yearbook of International Law (1951) 359-365. For the text of the 
Protocol see European Treaty Series No. 9 and European Yearbook (1955) Vol. | 


341-43. 


6 Austria, Belgium, Denmark, Federal Republic of Germany, Iceland, Ireland, Lux- 


embourg, Norway, and Sweden. 


7 Information about the work of the Commission may be found in European Com- 
mission of Human Rights: Documents and Decisions, The Hague (1959) and in Pro- 


fessor Waldock’s address referred to in note 8. 
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friendly settlement of the matter on the basis of respect for human 
rights as defined in this Convention.” If it fails to do so, it is required 
“to draw up a report on the facts and state its opinion as to whether the 
facts found disclose a breach by the State concerned of its obligations 
under the Convention.” (Article 31). This report is to be transmitted 
to the Committee of Ministers of the Council of Europe, which is re- 
quired to decide by a two-thirds majority whether there has been a 
violation of the Convention and, if so, what measures should be taken 
to remedy the situation. The Parties undertake to regard as binding on 
them any such decision of the Committee of Ministers. (Article 32). 

It will be apparent that the function of the Commission is essentially 
one of conciliation. When it is dealing with a case brought by one state 
against another, it follows the traditional method that has been long 
known to international law, with the important proviso, however, that 
the machinery for conciliation is permanent. The major innovation 
represented by the Commission is the right of individual petition to an 
international organ, which has only been recognized on rare occasions 
in the past; in the first three years of its existence almost 400 individual 
applications were received,* thus demonstrating clearly the importance 
of admitting that the private citizen has a Jocus standi in international 
law. 

If the attempt at conciliation fails, the procedure of drawing up a re- 
port which is sent to the Committee of Ministers of the Council of 
Europe means that the issue is to be dealt with at the political level. 
Under Article 14 of the Statute of the Council, the Committee of Min- 
isters consists of the ministers for foreign affairs of the member states; 
the Committee is therefore a political organ which is likely to take 
decisions for political reasons. This may well be the most appropriate 
procedure for certain types of case. On the other hand, the question 
whether a Contracting Party has violated the provisions of the con- 
vention is more likely to be of a legal character, for determination by a 
judicial authority. It was for this purpose that the convention provided 
for the creation of the European Court of Human Rights, which is the 
subject of this article. 


Evolution of the Idea of the Court 


The idea of the Court was first evoked at the Congress of Europe at 
The Hague in May 1948.’ In the “Message to Europeans” adopted at the 
close of the Congress, the delegates proclaimed :”° 


8 See address by Professor C. H. M. Waldock, Chairman of the Commission on Human 
Rights, at the Brussels Exhibition on 3 September 1958 (published British Yearbook of 
International Law (1958) 356-363). A very great majority of these 400 applications 
was declared inadmissible. 

® The Congress of Europe was held at The Hague from May 8 to 10, 1948. It included 
713 delegates from sixteen countries and observers (of whom most were refugees) from 
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“We desire a united Europe, throughout whose area the free 
movement of persons, ideas and goods is restored; 

“We desire a Charter of Human Rights guaranteeing liberty of 
thought, assembly and expression as well as the right to form a 
political opposition ; 

“We desire a Court of Justice with adequate sanctions for the im- 
plementation of this Charter; 

“We desire a European Assembly where the live forces of all our 
nations shall be represented.” 


and the political resolution adopted by the Congress included the two 
following paragraphs:" 


“4, The European Union or Federation should be open to all 
democratic European nations which undertake to respect funda- 
mental human rights. . 

“5, A European Court of Human Rights backed with adequate 
sanctions should be established to adjudicate in cases of alleged 
violation of these rights.” 


Early in 1949 an International Juridical Section of the European 
Movement was set up, under the chairmanship of M. Pierre-Henri Teit- 
gen, former French Minister of Justice, with Sir David Maxwell-Fyfe 
(who subsequently became Lord Chancellor Kilmuir) and -Professor 
Fernand Dehousse of Belgium (later President of the Consultative As- 
sembly of the Council of Europe) as joint rapporteurs. This Com- 
mittee produced a draft European Convention on Human Rights,” 
which was submitted to the Committee of Ministers and to the As- 
sembly” at the first session of the Council of Europe in August 1949. 

This first draft of the Convention envisaged the creation of both a 
Commission and a Court of Human Rights, but with rather different 
functions from those conferred on the two organs that were finally 
established. Both states and individuals were to have the right to peti- 
tion the Council of Europe in respect of any infringement of the rights 
guaranteed by the Convention; and these petitions were to be dealt with 
by the Commission, which could decide by a two-thirds majority to 
conduct an enquiry on the territory of the state concerned. If the Com- 
mission decided that the Convention had been infringed, it was to make 





ten others. The purposes of the Congress were to demonstrate the wide support for the 
causes of European unity, to provide fresh impetus to the movement and to make 
practical recommendations for its accomplishment. Its work is described in the book 
referred to in note 10. 

10 The European Movement and the Council of Europe (London, 1949) 38. 

11 [bid., 48. 

12 Tbid., 115-119. 

13 Documents of the Assembly, 1949, doc. 3. Among the signatories of the Motion 
were: Sir David Maxwell-Fyfe, Mr. Robert Boothby, Mr. David Eccles, Lord Layton, 
and Mr. Harold Macmillan. 





ct OQ “ot, 





ROBERTSON: THE EUROPEAN COURT OF HUMAN RIGHTS > 


a recommendation to the State in question with a view to obtaining re- 
dress. A case could be referred to the Court by the Commission, or by 
a State or (with the authorization of the Commission) by the individual 
party “for the purposes of determining any relevant question of fact or 
point of law coming within the jurisdiction of the Court.” The Court 
was to consist of nine judges, elected by the Committee of Ministers and 
the Consultative Assembly of the Council of Europe (by a procedure 
rather similar to that for the election of the International Court of 
Justice) from a list of names put forward by the Contracting Parties to 
the Convention. The Court was to have extensive powers: 


“The Court may either prescribe measures of reparation or it may 
require that the State concerned shall take penal or administrative 
action in regard to the persons responsible for the infringement, or 
it may demand the repeal, cancellation or amendment of the act.” 


If a State failed to comply with a judgment of the Court, the matter was 
to be referred to the Council of Europe for appropriate action. 

It is interesting to compare these original proposals with the pro- 
visions that were finally adopted; in doing so one notes inevitably how 
the powers which were to be conferred on the international organs (the 
Commission and the Court) were gradually watered down and the 
traditional rights of sovereign States asserted. The result, of course, was 
to make the Convention a much less effective instrument than had been 
originally envisaged. The right of individuals to petition the Commis- 
sion was made subject to an express declaration of the governments that 
they accepted this procedure; the right of individuals to bring a case 
before the Court was suppressed entirely; the power of the Commission 
to “make recommendations to the State concerned, with a view to ob- 
taining redress” was reduced to “placing itself at the disposal of the 
parties concerned with a view to securing a friendly settlement,” and, if 
that failed, expressing an opinion to the Committee of Ministers. 
Finally, the powers of the Court (ordering reparation, cancellation of 
the act, and punishment of the offender) were reduced to “affording 
just satisfaction to the injured party,” while its very existence was made 
conditional on the deposit by eight States of a declaration recognizing 
the jurisdiction of the Court as compulsory. 

The principal members of the International Juridical Section of the 
Europe Movement being members of the Consultative Assembly of the 
Council of Europe at its first session in August 1949, they proposed that 
consideration of their draft should be included on the Agenda of the 
Assembly.'* The Committee of Ministers agreed to this request,’® and 


14 See note 13 supra. 
15 The original text of Article 23 of the Statute required the approval of the Com- 
mittee of Ministers for the Assembly’s Agenda. This requirement was abolished in 1951. 
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the matter was referred for consideration to the Assembly’s Committee 
on Legal and Administrative Questions, in which the rdles were re- 
versed, Sir David Maxwell-Fyfe being elected Chairman and M. Pierre- 
Henri Teitgen, Rapporteur.'* This Committee presented a Report on 
September 5th, 1949,"" which led to the adoption of the Assembly’s 
Recommendation 38,** setting out its conclusions as regards the rights 
to be guaranteed and the machinery to be set up for their enforcement. 

The Assembly’s proposals of September 1949 were already—as the 
result of discussions in the Legal Committee—somewhat less bold than 
the original plan of the European Movement. They included the crea- 
tion of both a Commission and a Court of Human Rights; the Com- 
mission was to be open both to States and to individuals; but only States 
and the Commission itself might refer matters to the Court. (The Euro- 
pean Movement had proposed that “any affected party” might have 
access to the Court, provided it obtained the authorization of the Com- 
mission.) Moreover, the function of the Commission was clearly stated 
as one of conciliation and that of the Court as “judicial decision,” but 
there was no provision that the Court could require States to take 
remedial action or demand the repeal or cancellation of their acts. As 
regards membership, the Assembly proposed a Court of nine judges 
(there being at the time twelve members of the Council of Europe’’), 
the intention being apparently to show clearly that its members were 
independent judges and in no way representatives of the Member 
States. A provision was also inserted to the effect that the Parties could 
refer a matter to the International Court of Justice instead of the Court 
of Human Rights if they preferred.” 

During the winter of 1949-50, the Committee of Ministers of the 
Council of Europe considered the Assembly’s proposals and then ap- 
pointed first a Committee of Legal Experts which met in February 
1950 and secondly a Committee of Senior Officials (in June) to prepare 
a draft Convention. Their work was considered by the Assembly’s 
Legal Committee at the end of June, and then by the Foreign Ministers 
and by the Assembly itself during the course of its Second Session in 
August 1950.” 


16 Other prominent ‘members of the Committee included: M. Azara of Italy (Vice- 
Chairman), Prof. Rolin of Belgium and M. Lannung of Denmark (who both subse- 
quently became Chairmen of the Committee), Lord Layton, and Sir Lynn Ungoed- 
Thomas, who was Solicitor-General in the British Labour Government in 1951. 

17 Documents of the Consultative Assembly, 1949, doc. 77. 

18 Tbid., doc. 108. 

19 Belgium, Denmark, France, Greece, Ireland, Italy, Luxembourg, Netherlands, 
Norway, Sweden, Turkey, and United Kingdom. 

20 This was inserted at the request of Prof. Rolin, who wished “to maintain a 
monopoly of competence for the Hague Court”—see speech of M. Teitgen, Official Re- 
ports, September 8, 1949, p. 1282. 

21 See Report of the Committee on Legal and Administrative Questions, Documents 
of the Assembly, 1950, doc. 6. See also the article referred to in note 2 supra. 
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By now the position had changed considerably. A serious difference 
of opinion had arisen on the fundamental question whether a European 
Court of Human Rights should be created at all. The representatives of 
a number of countries were definitely opposed to the creation of a 
Court, on the ground that the needs of the Convention would be 
covered by the institution of the Commission and the reference of its 
reports to the Committee of Ministers. Other representatives, on the 
other hand, felt that only the creation of an impartial tribunal would 
be able to ensure the efficient protection of human rights. However, 
since the proposal to create a Court with compulsory jurisdiction did 
not receive the support of the majority, it was not included in the draft 
Convention. A compromise solution was then sought, which would 
involve the principle of optional jurisdiction. The Court would have 
jurisdiction only in respect of those states which expressly accepted it. 
For this purpose they might make a declaration by which they would 
agree to accept the jurisdiction of the Court as compulsory in all matters 
arising out of the Convention. This then gave rise to the further ques- 
tion whether the membership of the Court and the burden of its ex- 
penditure should be limited to those states which made such declara- 
tions or whether, on the other hand, the Court should be an organ of all 
the High Contracting Parties, on which they might all have their 
nationals as judges, even though its jurisdiction was accepted only by a 
limited number of states. There was a strong feeling that the creation 
of a European Court for only a limited number of Member states would 
be contrary to the basic aim of the Council of Europe, and would con- 
stitute a factor of division rather than of union between Member States. 
It was therefore decided to set up a European Court as an organ of the 
Council of Europe as a whole; all Member States would then participate 
in the election of the judges, and in the expenses of the Court. At the 
same time, the jurisdiction of the Court would be optional and only 
apply to those states which expressly accepted it. 

The decision to make the Court an organ of all Member States led 
to the need for specifying the minimum number whose participation 
would be required to make it effective. It would obviously be absurd 
to create a European Court in whose constitution fifteen states would be 
partners if its jurisdiction were only to be accepted by two or three. Con- 
siderable discussion took place as to the minimum number required, 
and the Committee of Ministers in August 1950 fixed on the figure of 
nine.”” 

The same divergent opinions were apparently expressed in the As- 
sembly’s Legal Committee, and the compromise was accepted by the 
Assembly that the Court should only be set up when a sufficient 


*2 The draft Convention proposed by the Committee of Ministers in August 1950 is 
to be found in Documents of the Assembly, doc. 11, Appendix A. 
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number of Member Governments had agreed to accept its jurisdiction 
as compulsory.” The Assembly asked, however, that the number re- 
quired should be reduced from nine to eight, which would represent a 
simple majority of the fifteen Member States.** This proposal was ac- 
cepted by the Committee of Ministers and incorporated in the final text 
of the Convention as signed on November 4th, 1950.” 

While the provisions relating to the creation of the Court were 
weakened in this way, much the same was done to the proposal to con- 
fer on individuals the right of access to the Commission. Since a 
number of governments were not in favor of this procedure, it was 
made optional, i.e., subject to an express declaration by the State con- 
cerned that it recognized “the right of individual petition.” Moreover, 
its exercise was also made conditional on acceptance by a minimum 
number of six States. Once again the Assembly tried to obtain a more 
liberal text and proposed that the system should be reversed, i.e. that 
the right of individual petition should exist automatically unless the 
government concerned made a declaration expressly excluding it;** the 
Committee of Ministers, however, remained firm and insisted on the 
requirement of six positive declarations of acceptance.” 

These differences of opinion about the right of individual petition 
and the compulsory jurisdiction of the Court reflect, of course, divergent 
views on the basic issue: to what extent is it either necessary or desirable 
to have international machinery for the reinforcement of national ob- 
ligations? Traditionally, it has been the duty of States to comply on the 
national level with the obligations they assume internationally, but it 
has been their prerogative to do so in sovereign independence without 
supervision or control by some outside authority. Until 1919, when one 
State failed to comply with its international obligations, the only 
remedy available to another State, was one of diplomatic representation, 
and eventually, by special agreement, of arbitration. Since then, it has 
been possible to bring an offending Party before the Hague Court. But 
this procedure is slow, complicated, and expensive. And it has the 
further disadvantage that what may be in essence a minor issue af- 
fecting the rights of an individual is thereby turned into an inter-State 
dispute, with all the consequences that that involves. 

Various attempts have therefore been made in recent years to work 
out other methods for the international enforcement of national obliga- 
tions which would be simpler to use and therefore, in many cases, more 


23 The Assembly Committee’s opinion is to be found in Document 93 of 24 August, 
1950. 

24 Recommendation 24, Texts Adopted, 1950. The number of Members had been 
increased to fifteen by the accession of Iceland, the Federal Republic of Germany, and 
the Saar. 

25 Article 56. For the text of the Convention see note | supra. 

26 See note 24. 

27 Article 25 of the Convention. 
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effective than an action before the Hague Court. One of these is the 
procedure evolved by the International Labour Organization for the 
implementation of International Labour Conventions, whereby a 
permanent Committee on the Application of Conventions meets at 
regular intervals and examines the way in which, and the extent to 
which, they are applied in the different Member States. This procedure 
makes it possible to examine informally and without publicity any alle- 
gations that certain States are not complying with their obligations; 
comparatively minor matters can thus be settled before they have be- 
come aggravated; if this procedure is unsuccessful, they can, if neces- 
sary, form the subject of recommendations to the International Labour 
Conference and thus of official approaches to the government con- 
cerned, but all this—be it noted—without involving an inter-State dis- 
pute before an international tribunal.** Something of a similar char- 
acter, though on a more modest scale, is provided for in the Council of 
Europe’s Convention on Establishment: this is a Standing Committee 
which will have the function of settling differences that may arise in 
the application of the convention and generally of making proposals for 
its implementation or revision.” Similar functions have been exercised 
by the Council and the various Boards of O.E.E.C. in relation to the 
obligations of Members to one another under the terms of the Con- 
vention on European Economic Cooperation, the Code of Liberalisation 
of Trade, the European Payments Union and so on.* And the question 
of the need for international machinery to supervise its implementation 
led to sharp differences of opinion during the drafting of the European 
Social Charter, which is intended to be complementary to the Con- 
vention on Human Rights in the economic and social fields.” 

The need for international machinery for the enforcement of na- 
tional obligations to protect human rights was forcibly stated by M. 
Teitgen when he introduced the proposals of the Legal Committee to 





°8 The Constitution of the I.L.O. also provides in Article 26-31 for a procedure 
whereby a State may file a complaint that another State is not observing a convention 
to which they are both parties. The Governing Body may appoint a Commission of 
Enquiry, which is to report and make recommendations. If the Parties do not accept the 
proposals of the Commission, the matter may be referred to the International Court of 
Justice for a final decision. But this procedure has been very rarely used. 

29 The Convention was signed on December 13, 1955 (European Treaty Series, No. 
19) but has not yet entered into force. Its provisions are summarized in A. H. Robert- 
son, The Council of Europe (1956) 170-173. 

5° See A. B. Elkin, “The O.E.E.C—its Structure and Powers,” European Yearbook, 
Vol. IV (1958) 96-140. 

51 Three different systems were envisaged in the three drafts presented to the 
Consultative Assembly at successive sessions. The first was consideration by an 
Economic and Social Council to which the governments would submit annual reports 
on the implementation of the Charter (doc. 403 of 26 October, 1955); the second was 
examination of such reports by the governmental Social Committee and by the As- 
sembly of the Council of Europe (doc. 488 of 14 April, 1956); the third was considera- 
tion by a tripartite European Social Chamber, which was intended to be a consultative 
body at the disposal of the Assembly (doc. 536 of 27 September, 1956). 








10 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


the Consultative Assembly of the Council of Europe on 7th September, 
1949;*° 


“Many of our colleagues have pointed out that our countries are 
democratic and are deeply impregnated with a sense of freedom; 
they believe in morality and in a natural law. . . .Why is it neces- 
sary to build such a system? ... 

“Democracies do not become Nazi countries in one day. Evil 
progresses cunningly, with a minority operating, as it were to re- 
move the levers of control. One by one, freedoms are suppressed, 
in one sphere after another. Public opinion and the entire national 
conscience are asphyxiated. And then, when every thing is in order, 
the “Fihrer” is installed and the evolution continues even to the 
oven of the crematorium. 

“Tt is necessary to intervene before it is too late. A conscience 
must exist somewhere which will sound the alarm to the minds of 
a nation menaced by this progressive corruption, to warn them of 
the peril and to show them that they are progressing down a long 
road which leads far, sometimes even to Buchenwald or Dachau. 

“An international Court, within the Council of Europe, and a 
system of supervision and guarantees could be the conscience of 
which we all have need, and of which other countries have perhaps 
a special need.” 


The “system of supervision and of guarantees” which was in fact set 
up represented a compromise, because it accepted the principle of an 
international organ to reinforce national obligations relating to human 
rights; but it was limited to the Commission and to inter-State proceed- 
ings, except for those Parties which voluntarily accepted the more ex- 
tensive system of supervision represented by the right of individual peti- 
tion and the Court. 

The British attitude to the international guarantees was stated by the 
Under-Secretary of State for Foreign Affairs in the House of Commons 
on June 25th, 1959, in reply to a speech by Mr. Elwyn Jones, M.P., who 
urged that the United Kingdom should accept the right of individual 
petition and the compulsory jurisdiction of the Court.** Mr. Robert 
Allan stated :** 


“The main burden of what the hon. and learned Member said 
concerned the right of individual petition under the Convention. 


82 Official Reports, 1949, p. 1158. 

83 Hansard, June 26, 1959, col. 1546. 

84 Tbid., col. 1531. A debate in the House of Lords was held on the same subject on 
18 November, 1958, when Lord Layton urged the Government to accept the right of 
individual petition and the compulsory jurisdiction of the Court and the Lord Chan- 
cellor gave similar reasons for refusing to do so. House of Lord Official, Reports, Nov. 
18, 1958, cols. 601-630. 
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This is a question that has been raised and considered on many 
occasions since the Convention was signed. It has been the policy 
of successive Governments since then to accept the procedure of 
application by States, but not to accept the right of individual 
petition. This was a decision made, among others, by the last 
Labour Government. We signed the Convention because we were 
prepared to accept an application by States, but it has always been 
clear that the British Government would not accept or concede the 
right of individual petition; and this decision is in full accordance 
with the belief that these petitions rest properly with the State. 

“By virtue of certain treaties it may be, of course, that certain in- 
dividuals obtain benefits. They would apply in the case of commer- 
cial treaties, but it does not follow that the enforcement of the ap- 
plication against a State should be a matter to be placed in the 
hands of the individual. In principle, the enforcement of interna- 
tional obligations is a matter to be settled between the States on 
whom they rest.” 


and he continued: 


“If I may say a word or two about the Court, which the hon. and 
learned Member mentioned, the point here is that procedure by 
way of the Commission is compulsory. The acceptance of the 
jurisdiction of the Court is entirely optional, so there is nothing 
wrong in choosing the Commission rather than the Court. The pro- 
cedure by way of the Commission, in the absence of a friendly 
settlement, leads to proceedings in the Committee of Min- 
isters, which may result in a binding decision. . . .We are per- 
fectly entitled under the Convention to take this view, but we do 
not thereby show any disrespect either for the Court or those States 
which have accepted its compulsory jurisdiction. Indeed the fact 
that we nominated such distinguished candidates for election goes 
to show that we wanted to see the best possible court for those who 
think it should be the ultimate arbiter.” 


It is clear, then, that the idea of the international reinforcement of 
national obligations is making headway, but that opinions differ as to 
what is the best machinery for the purpose and that the most important 
single step—recognition of the individual’s right of access to the inter- 
national forum—receives only limited support. 


The Creation of the Court 


Once the Convention had been signed and ratified,** with certain 
reservations,’° the next problem was to obtain the acceptance of its op- 





85 See notes 3 and 4 supra. 
86 These are summarized in A. H. Robertson, The Council of Europe (1956) 160-161. 
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tional provisions. On the date of entry into force, only three states had 
accepted the right of individual petition (Denmark, Ireland and 
Sweden) and two the compulsory jurisdiction of the Court (Denmark 
and Ireland). Much remained to be done, therefore, to bring these op- 
tional provisions into effect. The Assembly of the Council of Europe, as 
usual, took the initiative in urging the governments to take the neces- 
sary action and in its Recommendation 52 of 24th September, 1953, 
while expressing its satisfaction at the entry into force of the Conven- 
tion, asked all Member Governments to accept both the right of in- 
dividual petition (in order to avoid “transforming the complaint of an 
individual into a dispute between States”) and the jurisdiction of the 
Court (in order that “any complaint which the Commission considers 
legitimate, and which it is not able to settle by conciliation, should be 
referred to a judicial rather than a political organ”). 

By July 5th, 1955, six States had accepted the right of individual 
petition, and this remedy then became available to the inhabitants of 
Belgium, Denmark, Ireland, Sweden, the Federal Republic of Ger- 
many, and Iceland.** The compulsory jurisdiction of the Court, how- 
ever, took longer. By the summer of 1955, only five States had made 
declarations under Article 46 of the Convention: Belgium, Denmark, 
the Federal Republic of Germany, Ireland, and the Netherlands, of 
which the last-named had accepted the jurisdiction of the Court but not 
the right of individual petition. It was only in 1958 that three further 
acceptances were received, those of Luxembourg, Austria, and Iceland, 
the last two being deposited with the Secretary-General of the Council 
of Europe at a ceremony held in the Council of Europe pavilion at the 
Brussels Exhibition on September 3rd, 1958, to commemorate the fifth 
anniversary of the entry into force of the Convention on Human 
Rights.” 

Once the eight acceptances of the compulsory jurisdiction of the 
Court had been received, the procedure for the election of the judges 
was put in motion. Under Article 39 of the Convention, the judges are 
elected by the Consultative Assembly of the Council of Europe from 
lists of persons nominated by the Member States; each Member is re- 
quired to nominate three candidates, of whom two at least must be its 
nationals. This repeats in reverse the procedure for the election of the 


87 By November 1959, it had also been accepted by Austria, Luxembourg, and Nor- 
way. On October 25, 1955, the Assembly had made another interesting proposal in its 
Recommendation 83, to the effect that individual petitions directed against States which 
had not accepted this procedure should be examined by a committee representing three 
governments, which should take upon themselves the responsibility of presenting the 
case to the Commission. This proposal was, however, turned down by the Committee 
of Ministers. 

88 The proceedings at this ceremony, including an interesting statement on the work 
of the Commission of Human Rights by its Chairman, Professor C.,H. M. Waldock, 
are published as a separate booklet by the Council of Europe. See also note 8 supra. 
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members of the Commission of Human Rights, who, under Article 21, 
are elected by the Committee of Ministers from a list of names drawn 
up by the Bureau of the Consultative Assembly on the basis of the lists 
proposed by the national delegations, each of which puts forward three 
candidates. The participation of both organs of the Council of Europe 
is thus secured in the election of both the Commission and the Court. 

The Court consists of a number of judges equal to the number of 
Members of the Council of Europe and no two judges may be nationals 
of the same State (Article 38). This is another respect in which the 
Court differs from the Commission, since the latter consists of “a 
number of members equal to that of the High Contracting Parties” 
(Article 20) ; as a result there is a French judge on the Court, though 
there is at present no French member of the Commission, since France 
has not yet ratified the Convention.” 

The members of the Court must “be of high moral character and 
must either possess the qualifications required for appointment to high 
judicial office or be jurisconsults of recognised competence” (Article 
39). This reproduces almost textually the qualifications required of the 
judges of the International Court of Justice under Article 2 of its 
Statute, though it omits the final words in the phrase “jurisconsults of 
recognised competence in international law.” In this respect, the judges 
of the Court differ from the members of the Commission of Human 
Rights, who are not required to be lawyers, though the majority of 
them in fact are. A comparison is to be found in the Court of Justice of 
the European Economic Community set up by the Treaty of Rome of 
March 25, 1957, whose judges are similarly required to “fulfil the con- 
ditions required for holding the highest judicial office in their respective 
countries or be jurists of recognised competence” (Article 167), a con- 
dition that was not required of the judges of the Court of the European 
Coal and Steel Community.” 

On October 17, 1958, the Consultative Assembly in its Recommenda- 
tion 183 asked the Committee of Ministers that the list of candidates 
required under Article 39 of the Convention should be submitted by 
the Member States, without delay, and in its Order 129, decided to place 
the question of the election of the members of the Court on the agenda 
of its next part-session. The Committee of Ministers approved the list 
of candidates at its Twenty-Third Session in December* and the elec- 


89 A new attempt to obtain ratification by France was initiated by a motion in the 
Assembly in January 1959 (doc. 952). However, it has not yet borne fruit. 

4° Some of the judges of the Court of the E.C.S.C. were deliberately chosen for eco- 
nomic or trade union rather than legal experience. However, the Court of Justice of 
the E.C.S.C. has now been replaced by a single Court which acts as the judicial organ 
of all three of the Six Power Communities: the E.C.S.C., the European Economic Com- 
munity and Euratom. Convention relating to Certain Institutions common to the Euro- 
pean Communities of March 25, 1957, Section 2. 

41 Documents of the Assembly, 1959, doc. 918. 
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tion was set down on the Assembly’s Order of Business for January 21, 
1959, 

Before the election could take place, however, a question of procedure 
had to be settled first. Article 39 of the Convention provides that the 
members of the Court shall be elected by the Consultative Assembly dy 
a majority of the votes cast. Does this mean an absolute or a simple 
majority? Mr. Lannung of Denmark, Chairman of the Assembly’s 
Legal Committee, argued that the Assembly should, in the absence of 
any clear provision in the Convention, apply its ordinary rule of pro- 
cedure relating to elections (Rule 35(b)) which requires an absolute 
majority of the votes cast at the first ballot and a relative majority at the 
second ballot. Mr. Lynch of Ireland, a Vice-President of the Assembly, 
on the other hand, argued that only one ballot should be held, at which 
a simple majority would suffice for election; he based this contention on 
the fact that Article 21 of the Convention states explicitly that an “ab- 
solute majority” is required for the election of the members of the Com- 
mission and that Article 10 of the Statute of the International Court 
explicitly requires an “absolute majority” for the election of the judges. 
Since Article 39 of the Human Rights Convention only speaks of “a 
majority of the votes cast,” it must be supposed that its authors had 
deliberately omitted the word “absolute” and therefore intended that a 
relative or simple majority should suffice. The Assembly first voted on 
this procedural matter and decided to apply its normal rule, requiring 
an absolute majority at the first ballot and a relative majority at the 
second.** 

The judges were then elected. In fact, fifteen candidates obtained an 
absolute majority on the first ballot, so that the Court was thus complete 
and no second ballot was required. The judges elected were the fol- 
lowing :** 

Prof. Herman Mosler (Federal Republic of Germany); Prof. Alf 
Ross (Denmark); Prof. Fikret Arik (Turkey); Prof. Alfred Verdross 
(Austria); M. René Cassin (France); Judge Terje Wold (Norway); 
Mr. Richard McGonigal, S.C. (Ireland); Prof. Ake Holmback 
(Sweden) ; Lord McNair (United Kingdom) ; Prof. Georges Maridakis 
(Greece); Prof. Balladore Pallieri (Italy); Prof. van Asbeck (Nether- 
lands); Judge Eugéne Rodenbourg (Luxembourg); Judge Einard 
Arnalds (Iceland); Prof. Henri Rolin (Belgium). 

The judges are elected for a period of nine years but, in order to se- 
cure a certain rotation without changing the whole court at one time, 
the terms of office of four judges are to expire at the end of three years 
and those of four more at the end of six years (Article 40). Lots were 





42 Consultative Assembly; Official Report of Debates, January 21, 1959. 
43 The names are given in the order of the number of votes cast for the different 
candidates. 
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drawn by the Secretary-General of the Council at a public sitting of the 
Assembly immediately after the results of the election were proclaimed, 
in order to determine which judges should retire at the end of these 
shorter periods, with the result that the following have three-year 
terms: Judge Arnalds; M. Cassin; Mr. McGonigal; Prof. Ross; and the 
following will retire at the end of six years: Prof. Balladore Pallieri; 
Prof. Holmback; Lord McNair; Prof. Mosler. 

A point of some interest that was discussed before the judges were 
elected was that of the incompatibility of the office of judge with certain 
other functions. Article 16 of the Statute of the International Court of 
Justice provides explicitly that “no member of the Court may exercise 
any political or administrative function, or engage in any other occupa- 
tion of a professional nature.” A similar rule applies to the judges of the 
Court of the European Economic Community."* This could not apply, 
however, to the members of the Court of Human Rights, because it is 
not expected to be in continuous session and, under Article 42 of the 
Convention, the judges are only to be remunerated on a daily basis 
when actually engaged on the business of the Court. Since they must, 
therefore, engage in other activities—at least in the majority of cases— 
it became necessary to consider what other activities were permissible. 

There were five types of other activity which the candidates for elec- 
tion were likely to exercise: those of judge, practising lawyer, law pro- 
fessor, official, or member of parliament. The prevailing view was-that 
there was no incompatibility between the first three professions and the 
function of judge; on the other hand, it was generally agreed that the 
occupation of a national official (for example, the legal adviser in a gov- 
ernment department) was incompatible with the independence re- 
quired of a member of the Court. The case of a member of parliament 
was more difficult. On the one hand, it could be argued that he might 
be required, as part of his parliamentary duties, to take sides on a ques- 
tion which might subsequently come before the Court and that the two 
functions were therefore incompatible; on the other hand, the likeli- 
hood of this happening was small and if an individual was otherwise 
a suitable candidate it might be unwise to exclude him for purely hypo- 
thetical considerations. It was moreover evident that a member of the 
Court could not also be a member of the Commission; since the latter 
may refer to the Court a case which it has already examined itself. 

These questions were discussed before the election took place, but no 
decisions taken or formal rules laid down. Indeed, the Assembly and its 
organs had no power to take decisions on matters arising out of, but 


44 Article 4 of the Protocol to the Rome treaty containing the Statute of the Court 
of Justice provides: “The judges may not hold any political or administrative office. 
They may not engage in any paid or unpaid professional activities, except by special 
exemption granted by the Council.” The text of the Protocol may be found in Euro- 
pean Yearbook, Vol. V (1959) 439-453. 
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not settled by, the Convention. It was therefore left for individual Rep- 
resentatives to consider the compatibility or otherwise of the office of 
judge with the exercise of other professions when they came to decide 
for which candidate they would vote. 

The question of incompatibility was subsequently considered by the 
Court itself when it came to settle its rules of procedure. Rule 4 reads as 
follows: 


“A Judge may not exercise his functions while he is a member of 
a Government or while he holds a post or exercises a profession 
which is likely to affect confidence in his independence.” 

“In case of need the Court shall decide.” 


It goes without saying that the judges exercise their functions in com- 
plete independence and are in no way representatives of the states of 
which they are nationals or of particular parties. to a dispute. Rule 3 
contains the following provision: 


“1. Before taking up his duties, each elected judge shall, at the 
first sitting of the Court at which he is present after his election, 
take the following oath or make the following solemn declaration: 
‘I swear’—or ‘I solemnly declare’—‘that I will exercise my functions 
as a judge honourably, independently and impartially and that | 
will keep secret all deliberations.’ 

“2. This act shall be recorded in minutes.” 


In accordance with this rule, the judges each took the oath or made the 
solemn declaration at the ceremonial sitting of the Consultative As- 
sembly held on 20th April, 1959, to commemorate the tenth anniversary 
of the Council of Europe, in the presence of the Speakers or Presidents 
of the national parliaments, the Foreign Ministers of the Member 
States, and the French Prime Minister.*° 


The Jurisdiction of the Court 


As explained above, any allegation that a Contracting Party has in- 
fringed the convention and violated the rights which it guarantees must 
be brought before the Commission—either by another Contracting 
Party, or by an individual or group of individuals if the State concerned 
has recognised the right of individual petition. The function of the 
Commission, under Article 28, is to secure a friendly settlement of the 
matter, if possible. It is only if the attempt to reach a friendly settlement 
fails that the other provisions of the Conventions come into play. Even 
then, the matter is not brought automatically before the Court. The 
Commission is required to draw up a Report containing a statement of 





45 These proceedings are described and the speeches summarized in Council of Europe 
News for May 1959. 
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the facts and of its opinion as to whether a breach of the Convention 
has occurred; the Commission may also make proposals for a settle- 
ment, but is not bound to do so (Article 31). This Report is transmitted 
to the Committee of Ministers of the Council of Europe, which has to 
decide, by a two-thirds majority,** whether there has been a violation of 
the Convention, unless the matter is referred to the Court within a pe- 
riod of three months from the date of transmission of the Report. 

It will be seen, therefore, that the Court only has jurisdiction to con- 
sider a case when someone has specifically decided to refer the matter 
to the Court rather than to the Committee of Ministers. Who may take 
this decision? 

Article 48 of the Convention provides that the following may bring a 
case before the Court: 


(a) the Commission; 

(b) a High Contracting Party whose national is alleged to be a 
victim ; 

(c) a High Contracting Party which referred the case to the 
Commission ; 

(d) a High Contracting Party against which the complaint has 
been lodged.** 


Furthermore, this may only be done if the Contracting Party or Parties 
concerned are subject to the compulsory jurisdiction of the Court or 
have otherwise expressed its (or their) consent. 

An individual or group of individuals who (or which) has brought 
a case before the Commission against a State which has recognized the 
right of individual petition has no access to the Court. Except for the 
unlikely possibility that a State which did not bring the matter before 
the Commission feels subsequently disposed to bring it before the Court, 
the only chance of an individual petition reaching the Court is if the 
Commission itself decides on this procedure. 

The jurisdiction of the Court is therefore very much of a contingent 
remedy. It cannot come into play unless three conditions are fulfilled: 


1. there is a failure to achieve a friendly settlement; and 

2. one of the States concerned, or the Commission, opts for a 
judicial rather than political forum; and 

3. the State or States concerned have either agreed to accept the 
jurisdiction of the Court as compulsory or have agreed to it ad hoc 
in the particular case. 


6 Tt was significant that the Member Governments of the Council of Europe accepted 
the rule that the Committee of Ministers can take decisions by a two-thirds majority 
in discharging its functions under the Convention on Human Rights, since its more 
important functions under the Statute of the Council of Europe require unanimity. 
(Cf. Article 20 of the Statute—European Yearbook, Vol. I, p. 281.) 

47 Article 44 also provides that only the High Contracting Parties and the Com- 
mission shall have the right to bring a case before the Court. It is curious that the 
two articles are to some extent repetitive. 
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At the time of writing (November 1959) it seems on the whole un- 
likely that inter-State disputes will come before the Court—or, at any 
rate, they will be extremely rare. There are several reasons for this. In 
the first place, they are likely to arise very seldom. Of the six hundred 
applications so far received by the Commission, only two arose out of 
inter-State disputes: the two Greek complaints against the United King- 
dom relating to the emergency measures in Cyprus.** Secondly, seven 
Member States out of fifteen have not yet accepted the compulsory 
jurisdiction of the Court. And thirdly, a State against which a com- 
plaint has been lodged is always likely to prefer the jurisdiction of the 
Committee of Ministers to that of the Court, for the simple reason that 
the chances of an adverse decision are much smaller. This is because ten 
Foreign Ministers, deciding on political grounds, will naturally be re- 
luctant to take a decision unfavorable to one of their colleagues; 
whereas four judges (in a Chamber of seven), deciding on legal 
grounds, are unlikely to feel the same hesitation about rendering a 
judgment against a State to which they have obligations of judicial im- 
partiality but not of political friendship. 

The bulk of the work coming to the Court is therefore likely to arise 
out of individual petitions to the Commission. Yet even in these cases, 
the individual applicant has no right to refer his case to the Court if the 
attempt at friendly settlement fails. He must in all probability depend 
on a decision of the Commission that the Court should be seized of the 
matter. It is therefore primarily to decisions of the Commission that a 
case is more suitable for judicial decision than for political settlement 
that we must look for the business of the Court. The Commission may 
take the view that, if it is unable to reach a friendly settlement, the 
normal course should be reference to the Court if the State concerned 
has accepted its jurisdiction as compulsory. Only the future can show. 

One complication which may arise in connection with the jurisdic- 
tion of the Court results from the terms of Article 46 of the Convention. 
This provides that the declarations accepting the compulsory jurisdic- 
tion of the Court “may be made unconditionally or on condition of 
reciprocity on the part of several or certain other High Contracting 
Parties or for a specified period.” While seven out of the eight declara- 
tions made so far have been for a specified period of time,** none have 
been on condition of reciprocity. But if one of the other Parties in the 
future accepts the compulsory jurisdiction of the Court on condition of 


48 Of these two complaints, the first formed the subject of a Report by the Com- 
mission to the Committee of Ministers, after the attempt at friendly settlement had 
failed. But when a political settlement of the Cyprus question had been achieved, the 
Committee of Ministers decided in April 1959 that no further action was called for. 
The Commission’s Report was not published. The second complaint was still sab judice 
at the time and was, by leave, withdrawn. 

49 Austria, Denmark, the Federal Republic, Iceland, and Luxembourg for three years; 
Belgium and the Netherlands for five years. 
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reciprocity, can the Commission then refer a case brought against that 
Party to the Court? This question was discussed at some length by the 
Committee of Legal Experts which undertook the final revision of the 
text on the eve of the signature of the Convention in 1950. On the one 
hand, it was argued that in the case of the Commission no reciprocity 
exists and that therefore, since this condition is unfulfilled, no jurisdic- 
tion lies. On the other hand, it was asserted that the condition of rec- 
iprocity only relates to cases brought by other High Contracting 
Parties, and does not affect the ability of the Commission to bring a case 
before the Court since the Commission is sai generis, and the right of 
the Commission to refer cases to the Court is an essential part of the 
procedure established by the Convention which cannot be excluded in 
default of a clear intention to exclude it. 

If this case arises, the issue must be settled by the Court itself, since 
Article 49 of the Convention provides: 


“In the event of dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court.” 


In the meantime, it is cause for satisfaction that the rules relating to the 
jurisdiction of the Court seem clear and that no reservations have been 
made (except as regards time) in the declarations made accepting its 
jurisdiction as compulsory. In this respect, the Court of Human Rights 
seems much more fortunate than the International Court of Justice, 
Article 36 of whose Statute (the optional clause) is more complicated in 
its provisions and hedged round with reservations to such an extent that 
the Court spends a large part of its time in dealing with objections to 
the jurisdiction.” It is to be hoped that the arguments heard at The 
Hague will not find their echo in Strasbourg. 


The Procedure of the Court 


The Convention on Human Rights contains some very brief pro- 
visions about the procedure of the Court, but there are no detailed texts 
established by treaty comparable to those contained in the Statute of 
the International Court” or in that of the Court of the Economic Com- 
munity.”* 

The principal procedural matter regulated by the Convention is that 
each case shall be considered by a Chamber of seven judges. Article 43 
reads as follows: 


“For the consideration of each case brought before it the Court 
shall consist of a Chamber composed of seven judges. There shall 


50 Cf. C. H. M. Waldock “The Decline of the Optional Clause,” British Yearbook of 
International Law (1955) 244-287. 

51 Articles 39 to 64. 

2 European Yearbook, Vol. V (1959) 439-453. 
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sit as an ex officio member of the Chamber the judge who is a 
national of any State party concerned, or, if there is none, a person 
of its choice who shall sit in the capacity of judge; the names of the 
other judges shall be chosen by lot by the President before the 
opening of the case.” 


In addition, Article 5 provides that reasons shall be given for the judg- 
ments of the Court and that dissenting opinions may be delivered. 
Apart from these two questions and from a provision that the Court 
shall elect its President and Vice-President for periods of three years, it 
was left to the Court to settle its own procedure in accordance with a 
general authorization conferred by Article 55 of the Convention. 

The first business of the Court was therefore to work out its own 
Rules. This was done at a series of meetings during the spring and 
summer of 1959; the Rules were then adopted in September 

The Rules of Court contain two separate parts or titles. Title I deals 
with the “Organisation and Working of the Court.” It deals with such 
questions as the oath of office and incompatibility of function (men- 
tioned above), the functions of the President and Vice-President, the 
duties of the Registrar and his staff, publicity of hearings, secrecy of 
deliberations, and so on. The seat of the Court is to be at the seat of the 
Council of Europe in Strasbourg; the quorum is to be nine judges; de- 
cisions shall be taken by a majority of the judges present, and, if the 
voting is equal, the President will have a second and casting vote. 
Chapter V of Title I provides for the constitution of the Chambers of 
seven judges, and closely follows Article 43 of the Convention. There 
are appropriate provisions relating to the appointment of substitute 
judges (to serve in place of a judge chosen by lot who is unable to sit 
or has withdrawn) and ad hoc judges, who will sit in the Chamber if 
the Court does not include a judge having the nationality of one of the 
parties or if the judge called upon to sit in that capacity is unable to sit 
or withdraws. In such case the party concerned may appoint either 
another elected judge or some other person of its choice who has the 
qualifications laid down in the Convention. 

Title II of the Rules deals with the procedure of the Court. The of- 
ficial languages will be English and French; there are appropriate pro- 
visions for interpretation and translation; judgments will be given in 
both languages and the Court will indicate which text is authoritative.” 
The parties to a case will be represented by agents, who may be assisted 
by advocates or advisers, as in the International Court. There are the 
necessary rules about filing and notification of cases, exchange of 





53 The same rule applies in the International Court of Justice in default of agreement 
to the contrary. But if the parties agree that the case shall be conducted in either English 
or French only, then the judgment must be delivered in the same language. Statute of 
the Court, Article 39. 
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written pleadings, hearing of oral pleadings, and the summoning and 
hearing of witnesses and experts. There are three rules of particular in- 
terest in this Title. The first of these (Rule 48) provides that a Chamber 
may refer a case to the plenary Court if it raises a serious question of in- 
terpretation of the Convention; indeed, it is obliged to do so in cases 
where the resolution of the question might have a result inconsistent 
with a judgment previously delivered by a Chamber or by the plenary 
Court. Once it is seized of such a case, the plenary Court may either con- 
tinue to deal with the matter itself, or refer it back to the Chamber once 
it has decided the question of interpretation. Were it not for this pro- 
vision, the plenary Court would have practically nothing to do, once it 
has adopted its Rules of Procedure and elected its President and Vice- 
President. The second point is that Rule 53 contains a provision, broadly 
comparable to that in Article 79 of the Rules of the Hague Court, 
authorizing a party or the Commission to request the interpretation of 
a judgment already rendered, provided this is done within a period of 
three years. In such cases, the matter is to be dealt with so far as pos- 
sible by the Chamber which pronounced the judgment in the first case, 
even if this means calling back judges who have retired.” 

By far the most interesting provision, however, is that on relations be- 
tween the Commission and the Court. Since a case can only come before 
the Court after it has been considered by the Commission, it is obviously 
of importance to decide what the relations between the two organs will 
be. The Convention is silent on this point. It provides that the Court 
may only consider a case after the Commission has failed to bring about 
a friendly settlement, in which eventuality the Commission is required 
to draw up a Report which is to be sent to the Committee of Ministers 
and to the States concerned but is not to be published. Nothing is said 
about its communication to the Court. Is the Court to be allowed to see 
it? And is the Court to have the benefit of other knowledge of the pro- 
ceedings before the Commission, for example by receiving a copy of the 
record ? 

It is not yet clear how this problem is to be solved and it probably 
cannot be solved until an actual case arises. What appears at this stage is 
that the Court is obviously aware of the problem and that it has adopted 
a Rule designed to meet it. Rule 29 reads as follows: 


“1. The Commission shall delegate one or more of its members 
to take part in the consideration of a case before the Court. The 
delegates may, if they so desire, have the assistance of any person of 
their choice. 

“2. The Court shall, whether a case is referred to it by a Con- 
tracting Party or by the Commission, take into consideration the 
report of the latter.” 


54 Rule 54 also contains provisions for the revision of judgments broadly comparable 
to Article 61 of the Statute of the Hague Court. 
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It will be observed that this text is in terms which are very general and 
leave plenty of room for manoeuvre. It will no doubt be necessary for 
the Commission also to examine this problem because Rule 29 cannot 
be implemented without the Commission’s active co-operation. 


The Judgments of the Court 


From the purely formal point of view, the judgments of the Court are 
dealt with in Rule 50, which sets out what shall be their contents: they 
are to include statements of the proceedings and of the facts of the case, 
the reasons on points of law, the operative provisions of the judgment, 
and so on. What is more interesting to international lawyers, however, 
is the effect of the judgment. 

In the first place, it must be remembered that the Court of Human 
Rights is not a guatriéme instance to which appeal lies from the highest 
courts of the parties who have accepted its jurisdiction. It cannot there- 
fore upset the judgment of a national court; it is in no sense a Cour de 
Cassation. Indeed, if this fact were more widely recognized, there might 
be less reluctance in certain countries to accept its jurisdiction as com- 
pulsory. 

It is curious that the Convention does not anywhere state explicitly 
what the Court is supposed to decide. It is, however, clear from the 
whole tenor of the Convention and is stated indirectly (and in a condi- 
tional clause) in Article 50, that the function of the Court is to decide 
whether 


“a decision or measure taken by a legal authority or any other 
authority of a High Contracting Party is completely or partially in 
conflict with the obligations arising from the present Conven- 
es 


In other words, it is clearly the duty of the Court to decide whether 
there has been a violation of the Convention. One would expect that its 
judgment would go on to prescribe what measures should be taken to 
remedy this situation and to afford satisfaction to the injured party. But 
the Convention does not provide that it should do so. This is also sur- 
prising. What is even more surprising is that Article 50 (an extract 
from which has just been quoted) provides that if the Court decides 
that a violation has occurred and 


“af the internal law of the said Party allows only partial reparation 
to be made for the consequences of the decision or measure, the 
decision of the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

What is so curious here is that the Convention specifically empowers 
the Court to “afford just satisfaction to the injured party” (by the award 
of damages or otherwise) if the internal law only allows partial repara- 
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tion but is silent as to the position if the internal law allows complete 
reparation—or none at all. It may be argued that in such cases the Court 
has a fortiori the power to “afford satisfaction.” But the argumentum e 
contrario is also possible. And it is supported by the fact that Article 32, 
which relates to decisions by the Committee of Ministers when the case 
is not referred to the Court, provides that the Committee shall decide 
whether a violation has occurred and shall fix a period during which 
the Party concerned must take remedial measures—but leaves it to the 
Party concerned to decide what those measures shall be. It may thus be 
argued that any provisions of the Convention which appear to limit the 
sovereignty of States should be construed restrictively and that therefore 
the Court—like the Committee of Ministers—has power to decide 
whether a State has violated the Convention but that thereafter it is for 
the State concerned—and not for the Court—to decide what “just satis- 
faction” should be awarded to the injured party, except in the specific 
case covered by Article 50. 

This problem can only be decided in practice. It seems probable that 
the Court will take the wider view in interpreting the extent of its own 
powers and that, if it does so, the Contracting Parties will accept. But, 
once again, there is room for interesting argument. 

As regards the force of the judgment, the Convention is concise and 
clear. Article 53 provides: 


“The High Contracting Parties undertake to abide by the deci- 
sion of the Court in any case to which they are parties.” 


and Article 54: 


“The judgment of the Court shall be transmitted to the Com- 
mittee of Ministers which shall supervise its execution.” 


It is therefore for the Party (or Parties) concerned to give effect to the 
judgment, and, should they fail to do so, it would be for the Committee 
of Ministers to decide what action should be taken. The Committee 
does not, of course, have power to force a State into compliance but it 
would undoubtedly, if the need arose, have strong persuasive authority 
backed, in the last resort, by the power of suspension from membership 
of the Council of Europe under Article 8 of the Statute.” 

These provisions seem reasonable in the circumstances and all that 
could be expected in a treaty between States which are partners in an 
organization like the Council of Europe which is based on the principle 


55 Article 8 reads as follows: “Any member of the Council of Europe which has 
seriously violated Article 3 may be suspended from its rights of representation and re- 
quested by the Committee of Ministers to withdraw under Article 7. If such Member 
does not comply with this request, the Committee may decide that it has ceased to be 
a Member of the Council as from such date as the Committee may determine.” 
Article 3 provides for acceptance of the principles of the rule of law and of the enjoy- 
ment of human rights and fundamental freedoms. 
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of intergovernmental co-operation. It is, however, interesting to con- 
trast the provisions of the treaties setting up the three Six-Power Com- 
munities for Coal and Steel, the Common Market, and Euratom, which 
are based on the principles of “integration” and “supranational 
powers.” The Court of Justice which is the judicial organ of the three 
Communities renders judgments which are, in their own right, execu- 
tory in the territory of the Member States; they may be put into forced 
execution under the legal procedure in effect in each State; a Minister of 
the national government is responsible for signing the necessary papers 
after satisfying himself as to the authenticity of the decision, but he may 
not question its substance.” 


Conclusions 


It is going to be extremely interesting to watch the development of 
the European Court of Human Rights. The manner of its creation is 
the result of a compromise between those States which did not want a 
Court at all as part of the machinery set up by the European Convention 
and those States which responded to the appeal of the Hague Congress 
of 1948, strongly supported by the Consultative Assembly. The condi- 
tion that eight Parties must accept its jurisdiction as compulsory before 
it could be set up appeared at one time equivalent to an indefinite post- 
ponement; in fact, it delayed the creation of the Court for eight years. 
And while a bare majority of the Members of the Council of Europe 
have subscribed to what might be called the “European Optional 
Clause,” it is significant that of the four major powers in the Council 
(France, Western Germany, Italy, and the United Kingdom), only one 
of them—the Federal Republic—has done so. And it is to their credit 
that so many of the smaller States of Western Europe—Austria, Bel- 
gium, Denmark, Iceland, Ireland, Luxembourg, and the Netherlands, 
should have been willing to give a lead and take the plunge when the 
larger countries hesitated on the brink. 

The provisions of the Convention have been so drafted as to avoid any 
possibility of conflict of jurisdiction with the International Court at The 
Hague. The competence of the European Court is at present limited to 
matters arising out of the Convention on Human Rights, and the cases 
which come before it are likely for the most part to result from in- 
dividual petitions. It is still quite uncertain whether the Court will have 
any appreciable volume of business, but this is probably inevitable at the 
start. It seems that the circumstances in which it will have jurisdiction 
are reasonably clear—which leads to the hope that it will not have the 


56 See Articles 44 and 92 of the E.C.S.C. Treaty; Articles 187 and 192 of the Eco- 
nomic Community Treaty; and Articles 159 and 164 of the Euratom Treaty. On “in- 
tergovernmental co-operation,” “integration” and “supra-national powers,” see A. H. 
Robertson, European Institutions (1959) xiii, 17 and 106-108. 
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same difficulties as The Hague Court in this respect—but there are 
many uncertainties or gaps in the Convention which will no doubt re- 
quire interpretation by the Court. 

It is to be noted, however, that the Court only has jurisdiction to in- 
terpret the Convention when a case has been brought before it.°’ While 
some of the equivocal provisions of the Convention mentioned above 
will no doubt fall to be interpreted in this way, there are a number of 
other uncertainties which may need to be resolved independently of any 
contentious proceedings before the Court. Some examples are the fol- 
lowing: 

1. Which States have the right to put forward candidates in the event: 
of the admission of new members and of casual vacancies, under Ar- 
ticle 39 (2).°* 

2. In what circumstances should the Secretary-General exercise his 
powers under Article 57 to request information from a High Con- 
tracting Party as to the manner in which its internal law ensures the 
effective implementation of the Convention. 

3. What are the duties of the Secretary-General about communicating 
information he has received about derogations under Article 15.°° 

4. Whether an individual applicant has the right to see the report 
which the Commission must submit to the Committee of Ministers 
under Article 31, if a friendly settlement is not reached. 

5. Whether the Commission may refer to the Court under Article 48 
an alleged breach of the Convention by a State which, under Article 
46, has accepted the jurisdiction of the Court as compulsory but on 
condition of reciprocity.”° 

6. Whether the term of office of a judge elected as the result of the 
admission of a new Member State should be of nine years, under Article 
40 (1), or whether it should be co-terminous with that of his col- 
leagues.” 

7. If a State accepts the compulsory jurisdiction of the Court under 
Article 46 and then extends the application of the Convention to its 
colonial territories under Article 63, whether the jurisdiction of the 
Court then extends to matters arising in the colonial territories.”° 

In order to make it possible to have an authoritative interpretation of 


57 Article 45. 

58 The Legal Committee of the Assembly has considered this problem and proposed 
that the Contracting Parties should ask the opinion of the Court. Documents of the 
Assembly, Doc. 1060 of 24 November 1959. 

58 The Committee of Ministers decided in 1956 that the Secretary-General should 
inform all Contracting Parties and the Commission of derogations made under Article 
15 (Resolution (56) 16). The Assembly has asked that its President should also be 
informed (Recommendation 103 of October 1956). This has been done in fact, but there 
is no legal decision on the point. 

6° These three points were discussed (but not solved) by the legal experts who under- 


took a final revision of the Convention on the eve of its signature in Rome in November 
1950. 
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the Convention on matters of this sort, there is much to be said for con- 
ferring on the Court competence to give advisory opinions at the 
request of the organs of the Council of Europe, (the Committee of 
Ministers and the Assembly) or of the Secretary-General.”* This would 
correspond to the power of the International Court to give advisory 
opinions at the request of the organs of the United Nations under Ar- 
ticle 96 of the Charter.” 

Another way in which the competence of the Court might be ex- 
tended is in the interpretation of other European treaties. The Member 
States of the Council of Europe have now concluded a whole series of 
conventions, drafted by committees of the Council, dealing inter alia 
with the following subjects: social security, social and medical assist- 
ance, the filing of patent applications, establishment, extradition, and 
the compulsory insurance of motor vehicles.** Other such conventions 
are in preparation.” Many of them are likely to come before the courts 
of Member States for interpretation. But if they are interpreted in dif- 
ferent ways by the different national tribunals, their objective of se- 
curing the adoption by Member States of the same laws or the same 
practices will have been defeated. Another illustration will have been 
afforded of the proposition stated by Bartin more than sixty years ago 
that it is not possible to secure uniform decisions by the adoption of 
uniform rules; it is also necessary to secure uniform interpretation.” 

Faced with this problem, Professor Wahl of Heidelberg, who was 
also a member of the Bundestag and of the Consultative Assembly, 
tabled a motion in October 1957 for the creation of a European Supreme 
Court to consider violations of European conventions at the request of 
individuals.** While this motion was under consideration in the As- 
sembly’s Legal Committee, the Court of Human Rights was established. 
Professor Wahl then modified his original proposal to take account of 
this fact and suggested that the task of interpretation of European con- 
ventions should be vested in the new Court. The essence of his plan 
was that when the courts of a Member State are called on to interpret 
such a convention they should be able to refer the matter to the Euro- 
pean Court for its opinion, and that they should be obliged to do so if 


61 A proposal in this sense has been made by the Assembly’s Legal Committee. Docu- 
ments of the Assembly, Doc. 1061 of 24 November 1959. 

62 Such opinions may be requested by the General Assembly, the Security Council, 
the Economic and Social Council, the Trusteeship Council, and most of the Specialised 
Agencies. 

63 These various conventions are described in A.H. Robertson, The Council of Europe 
(1956) chapters 7, 8, and 10. 

64On the liability of hotel-keepers, on the reduction of multiple nationality, on 
arbitration in private law, and on the rights of corporate bodies incorporated in other 
Member States. 

65 Bartin: “De l’impossibilité d’arriver 4 la suppression définitive des conflits de lois,” 
Clunet, 1897, p. 225. See also Bartin in Recueil des Cours (1930) Vol. I, 565. 

66 Documents of the Consultative Assembly, 1957, doc. 737. 
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they intend to depart from the interpretation already given by the 
courts of another Member State. This plan raised many problems, such 
as whether the opinion of the European Court would be binding or 
merely advisory; whether only courts of last resort should have the 
right of reference to the European Court; and whether the proposed 
procedure should apply to other treaties in addition to Council of 
Europe conventions, for example the conventions concluded by the 
Hague Conference on Private International Law.” There are clearly 
implications of the plan which will require detailed negotiations be- 
tween the Member States before it can become effective. But without 
doubt the proposal is very interesting and may give the Court of Hu- 
man Rights an important source of business and increased authority. 

These proposals were not altogether new, though the context in 
which they were put forward was new. As long ago as December 1951 
the Consultative Assembly had adopted a Recommendation to the 
Committee of Ministers proposing the establishment of a single Euro- 
pean Court of Justice to discharge the functions of the Court of Human 
Rights and the then still-projected Court of the Coal and Steel Com- 
munity." One of the reasons given for the creation of such a court was 
that 


“it would be, in the nature of things, qualified to settle disputes be- 
tween Members of the Council of Europe, regarding the interpre- 
tation and application of the Statute, and of all European Conven- 
tions, and could at the same time fulfil the same advisory functions 
in relation to the Committee of Ministers and to the Assembly, as 
the International Court of Justice does in relation to the United 
Nations Organisation.” 


These proposals were further developed in September 1952 when the 
Assembly adopted a Recommendation for the establishment of a Euro- 
pean Court of Justice and of a European Act for the Peaceful Settle- 
ment of Disputes.” This Recommendation stated categorically inter 
alia: 


“The European Court of Justice shall constitute the judicial or- 
gan of the Council of Europe.” 


It was intended that the jurisdiction of the Court should extend to dis- 
putes between Member States covered by the proposed European Act 
for the Peaceful Settlement of Disputes, matters referred to it by the 


87 A first report was tabled by Professor Wahl in August 1959—Documents of the 
Assembly, doc. 1025. A somewhat revised version was submitted later (doc. 1062 of 
24 November 1959). 

68 Recommendation 22 in Texts Adopted, 1951. The Rapporteur for this proposal was 
M. Teitgen; the Chairman of the Committee was M. Rolin. 

°° Recommendation 36 of 27 September, 1952, Texts Adopted, 1952. MM. Rolin and 
Teitgen were again respectively the Chairman and Rapporteur. 
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restricted Communities such as the E.C.S.C., matters arising under the 
Convention on Human Rights, and questions submitted to it by 
the Consultative Assembly or the Committee of Ministers for an ad- 
visory opinion. 

When the Member Governments came to consider this proposal, 
they agreed to the idea of concluding an arrangement between them- 
selves for the peaceful settlement of disputes and concluded a conven- 
tion for the purpose on April 29th, 1957."° But they decided to maintain 
the Hague Court as the judicial instrument for the purpose, and the 
convention resembles closely the General Act of Geneva of 1926. It en- 
tered into force on 30th April, 1958, but, by November 1959, had been 
ratified only by the Netherlands, Norway, and Sweden. Having regard 
to the limited scope of this convention and to the slow progress made 
with its ratification, it may be that the idea of using a European Court 
for the purpose may be revived. 

However that may be, it seems clear that the European Court of 
Human Rights will have an interesting future and that proposals will 
not be lacking to extend its competence and increase its authority. The 
quality of the judges is already sufficient guarantee that confidence in 
the Court will not be misplaced. In the wider context of the develop- 
ment of European institutions, the “Greater Europe” represented by the 
fifteen Member States of the Council of Europe will need its judicial 
organ, in the same way as the Six-Power Communities have their Court 
of Justice and the United Nations have the International Court. We are 
at a stage in the development of international institutions when the 
three branches of government—executive, legislative, and judicial— 
are beginning to take shape. They have already done so to a marked 
degree in the Communities of the Six; and the Council of Europe al- 
ready has an active parliamentary organ and an executive in embryo.” 
It is reasonable to hope and to expect that the Court of Human Rights 
will become the third partner in the institutions of Greater Europe. 





70 The text of the Convention is given in European Yearbook, Vol. V (1959) 347-363. 
There is an article about it by Professor Francois in European Yearbook, Vol. VI. 

71:On the development of European institutions of an executive, legislative, and judi- 
cial character, see A. H. Robertson, “Legal Problems of European Integration,” Recueil 
des Cours (1957) Vol. I, 107-211. 





p- 





HANS G. RUPP 


Judicial Review in the Federal Republic 
of Germany 


I. PRELIMINARY 


1. The process by which an independent court ascertains whether a 
statute passed by the legislature or an act of the executive branch of 
government is consonant with the Constitution, under German law, 
differs from the American connotation of judicial review chiefly in two 
points: 

(a) In the United States, the constitutional question is simply an in- 
cidental issue in a criminal case or a civil suit in a court of law. This is 
so, because the constitutional grant of judicial power limits the jurisdic- 
tion of the Supreme Court to “cases” and “controversies”; these terms 
designate claims or contentions of litigants brought before the courts 
for adjudication by regular proceedings.’ In Germany, the situation is 
different. In some cases, the constitutional question, as in the United 
States, may be settled as an incidental point in a regular proceeding in a 
court, but in other cases, a special proceeding has to be instituted with 
the constitutional issue not as an incidental point, but as the main 
theme. 

(b) Moreover, the Federal Constitutional Court,’ which, though the 
highest court of the land, is not an appellate court, has the last word on 
the construction of the federal constitutional document. Accordingly, 
Germany being a federal republic, each German state has a state con- 
stitutional court to deal with questions concerning violations of the 
state constitution. 

2. At this point, a few remarks on the general organization of the 
German judicial system may be in order. There are federal courts as 
well as state courts in Germany. They do not, however, operate in- 
dependently but as parts of an integrated system. Although the German 
Constitution embodies a principle similar to that declared by the Tenth 
Amendment as to the division of authority between the national and 
state governments,’ subject to certain exceptions, there is no direct op- 





Hans G. Rupp is Associate Justice, Federal Constitutional Court, Karlsruhe; Pro- 
fessor of Law, University of Tubingen. 

1Smith v. Adams, 130 U.S. (1889) 167, 173-74. 

* The Federal Constitutional Court sits in two panels (Senates), divided in jurisdic- 
tion; each consists of ten judges, who are elected for different terms (eight years or 
life) by the federal legislature (Bundestag and Bundesrat). Taylor Cole, “The West 
German Federal Constitutional Court,” 20 Journal of Politics (1958) 278, 283. 

* Art. 30 GG (= Grundgesetz, the Constitution of the Federal Republic of 1949). 
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eration of both state and national governments, within their proper 
spheres, upon all persons and property within their respective territorial 
limits, as in the United States.* On the contrary, German constitutional 
law today follows the pattern of the Bismarck and the Weimar Con- 
stitutions; the mandates of the national government are enforced by the 
states, which alone are provided with a complete apparatus of law en- 
forcement, both executive and judicial.’ The national government has 
the power to supervise the execution of its mandates—legislative and 
executive—by the state governments and may issue directives to the state 
agencies concerned with their execution. Consequently, all lower and 
intermediate courts are state courts. These include the general courts 
(Amisgericht, Landgericht, Oberlandesgericht), having jurisdiction in 
civil and criminal cases. Next come the labor courts (Arbeitsgericht, 
Landesarbeitsgericht), that decide cases between employer and em- 
ployee and between partners to a collective bargaining agreement. 
Moreover, for the protection of the individual against administrative 
acts, administrative courts (Verwaltungsgericht, Oberverwaltungsge- 
richt) have been established in the states; for tax cases, special tax courts 
(Finanzgericht) are provided and for social security cases social courts 
(Soztalgericht). 

Only the courts of last resort which safeguard the uniform interpre- 
tation and enforcement of federal statutes, are federal courts. Since the 
bulk of civil, criminal, labor, and tax law is federal law, the work of 
these federal courts is very important. At the present time, there exist 
five federal courts of equal standing, each hearing appeals in certain 
types of cases: the Bundesgerichtshof, successor to the former Reichs- 
gericht, for civil and criminal appeals from the lower and intermediate 
state courts; the Bundesarbeitsgericht, for appeals in labor cases; the 
Bundesfinanzhof, for tax appeals; the Bundesverwaltungsgericht, for 
appeals in cases coming from the state administrative courts; the 
Bundessozialgericht, for appeals in social security cases. Only the Fed- 
eral Constitutional Court (Bundesverfassungsgericht) is superior to 
these courts, being entrusted with the power of ultimate decision of all 
constitutional questions. This Court, newly established in 1951, is a con- 
stitutional court also in the sense that to abolish it would require con- 
stitutional amendment. The Constitution also determines—with one 
exception—the scope of its jurisdiction, but unfortunately has left the 
details of its organization to the legislature. The Federal Constitutional 
Court has supreme authority to safeguard the Constitution against 
violation by legislative, executive, and judicial powers; its interpretation 
of the constitutional document is final and binding on all departments 
of government. But it has only original, no appellate jurisdiction, at 
least not in the strict procedural sense. 


4See Bernard Schwartz, American Constitutional Law (1955) 36 et seq. 
5 Arts. 83, 84, 85 GG. 
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The Constitution expressly safeguards the judicial function against 
any influence by the two other departments of government; Art. 97 
sect. 1 GG states that all judges—federal and state—are independent 
and subject only to the law. The personal independence of the full-time 
judges who—with the exception of the majority of the judges of the 
Federal Constitutional Court—are all appointed for life, is guaranteed 
by Art. 97 sect. 2 GG, which provides that no judge may be removed 
from office or transferred to another office against his will and before 
the end of this tenure, except by impeachment. 


II. Jupicta, Review oF LEcIsLativeE Acts 


1. Judicial review of statutes is nothing novel in German constitu- 
tional law.® 

In the days of the Bismarck Constitution (1871-1918), constitutional 
theory considered the will of the sovereign the supreme authority in the 
government and therefore was not favorably inclined to review by a 
court of law of a federal statute which had been promulgated by the 
Emperor.’ Only the question whether a state statute violated the Reich 
Constitution or a federal statute—because the matter had been pre- 
empted by the Reich—was deemed proper to be decided by a court in 
the course of a civil or criminal proceeding. 

This attitude, of course, changed after the downfall of the empire, 
and in 1925, in a leading case decided by the then highest German 
court, the Reichsgericht, in a civil action, it was finally settled that the 
courts had the power to declare federal and state statutes inapplicable 
on constitutional grounds." It is interesting to note that the reasoning of 
the court in this case bears a striking resemblance to that in Marbury v. 
Madison. Because the Weimar Constitution was the supreme law—the 
judges said—they could not give effect to a statute which was contrary 
to that supreme law. Moreover, the court continued, the Constitution 
nowhere expressly prohibited the courts from considering the question 
of the constitutionality of a statute which they were called upon to 
apply. 

After this beginning, Germany might have retained this “case and 
controversy” type of incidental judicial review of legislation by the 
courts, similar to the American pattern. But this system, which was in 
effect until constitutional government ceased in 1933, had two short- 
comings. One stemmed from the rule that the right to take an appeal 
to the then only (federal) court of last resort in civil and criminal cases, 
the Reichsgericht, was limited;° the raising of a constitutional question 


® Nagel, “Judicial Review in Germany,” 3. Am. J. Comp. Law (1954) 233, 238-41. 

7 Nagel, op. cit. 235, 

SRGZ (Entscheidungen des Reichsgerichts in Zivilsachen) 111, 320. C. J. Friedrich, 
“The issue of judicial review in Germany,” 43 Pol. Sc. Quarterly (1928) 188. 

® On the civil side it depended upon the amount of money involved. 
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in itself was not a sufficient ground for an appeal. This made it possible 
for lower courts to differ from each other on the construction of a 
statute and of the related constitutional provisions. Further, it was 
thought that the dignity of the legislative department of government 
would be put in jeopardy if a lower court judge had the power eventu- 
ally to pass with finality on the question whether a certain statute 
violated the Constitution or not.”° 

2. To remedy this, the Constitution of 1949 has left unimpaired the 
power of the courts to review statutes, but allows them to render judg- 
ment forthwith only in case they conclude that the statute to be applied 
is constitutional. But by express constitutional provision,’* the court is 
required to refer the question of constitutionality to the Federal Con- 
stitutional Court in case it deems the statute repugnant to the Constitu- 
tion and therefore inapplicable. In other words, the “power of nega- 
tion” is reserved to the Federal Constitutional Court, which of course 
retains jurisdiction even if it is inclined to contradict the opinion of the 
lower court and to declare the statute valid. Every court, a municipal 
magistrate as well as a higher federal court, no matter what type of case 
or what amount of money—if any—is involved, is required to refer the 
constitutional issue to the Federal Constitutional Court if it deems the 
statute invalid. Contrary to American practice, it is not necessary that 
the constitutional question be raised by one of the parties to the pro- 
ceeding, nor is it required that the question be put in issue in the court 
of first instance. 

The constitutional question is directly referred to the Federal Con- 
stitutional Court by the trial judge without an intermediary. The Con- 
stitutional Court receives the whole record, but it does not review the 
case on its merits, that is, it does not itself decide whether John Doe 
may recover a certain amount of money from Richard Roe or whether 
X is guilty of a crime, or whether a certain administrative act is en- 
forceable or not. It decides only the question whether the statute which 
the lower court considers invalid is constitutional or not. After the 
decision of the Federal Constitutional Court—which is final and bind- 
ing on all courts and government agencies—has been handed down, 
the court which had certified the question to the Constitutional Court 
and before which the case is pending, resumes proceedings and renders 
judgment. The latter may eventually be appealed but never on a con- 
stitutional ground, since the constitutional question has been settled 
finally by the Federal Constitutional Court, which reviewed it on all 
possible grounds, not only those raised by the court below. 

American jurists generally are inclined to criticize this arrangement, 


10 BVerfGE 1, 184, 197; the decisions of the Federal Constitutional Court are pub- 
lished—nine volumes since 1951—in official reports “Entscheidungen des Bundesver- 
fassungsgerichts” (= BVerfGE). 

11 Art. 100 sect. 1 GG. 
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because they doubt whether it is a proper exercise of the judicial power 
to decide the constitutional issue rather abstractly without having had 
the benefit of the facts.” But closer scrutiny will reveal that in this 
respect the situation in Germany is not essentially different from the 
procedure before the United States Supreme Court. Although the Fed- 
eral Constitutional Court does not entertain the case on an appeal and 
therefore must not interfere with the forthcoming independent judg- 
ment of the court below on the merits, before going into the constitu- 
tional issue itself, the Court has to ascertain whether determination of 
the case at bar necessarily depends upon a ruling on the constitutional 
issue. Having no appellate jurisdiction of the case in the strict pro- 
cedural sense, the Federal Constitutional Court, on this question, will in 
principle accept the reasoning of the court below. But in case the posi- 
tion taken by the court below is clearly untenable, because the decision 
of the case obviously does not require a ruling on the constitutionality 
of the statute, the Federal Constitutional Court may dismiss the :cquest 
of the court below.** This may occur because the statute in question 
clearly does not apply or can be construed in conformity with the 
relevant constitutional provisions and still make sense. 

The ruling on this preliminary question, as well as the decision of the 
constitutional issue itself, makes it necessary for the Federal Constitu- 
tional Court to take note of the facts in the case. Consequently, parties 
to the proceedings in the court below may file briefs and offer oral 
arguments in the proceedings before the Federal Constitutional Court."* 
Thus, the Court actually cannot divorce its ruling altogether from the 
facts of the case; on the contrary, it will often depend on the factual 
situation. Moreover, the German approach has one great advantage. 
Since the constitutional question is not raised by an appeal or certiorari 
in the strict sense, the Federal Constitutional Court is never tempted 
to take a case only because it feels that it should be decided otherwise on 
its merits. In other words, however much inclined to help “the poor 
widow,” the Court cannot do so unless the case presents a clear consti- 
tutional issue, because its jurisdiction” covers only the question whether 
a statute—federal or state—all or certain sections of it—violates the 
Federal Constitution. It does not extend to the review of executive 
orders issued by the Federal or State Governments, which is left to the 
courts below.’® To illustrate judicial review of this kind, two recent 
cases may be briefly mentioned. 


12 Paul Freund, “ A Supreme Court in a Federation,” 53 Columbia Law Review 
(1953) 597, 617. 

13 BVerfGE 2, 181, 190. 

14 Sect. 82 para. 3 of the Law on the Organization and Procedure of the Federal 
Constitutional Court (Bundesverfassungsgerichtsgesetz = BVerfGG). 

15 As of June 30, 1959, 282 cases decided out of a total of 4203 decisions handed 
down since the Court took over its functions in September, 1951. 

16 BVerfGE 1, 184 (196, 197); if the court below deems the enabling statute itself 








34 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Sect. 26 of the German income tax law for the fiscal year 1951 pro- 
vided a joint income tax assessment for husband and wife on the basis 
of their joint incomes. A taxpayer couple challenged the constitution- 
ality of their joint assessment in the tax court since this put them in a 
higher bracket than if they had been assessed separately. Therefore sect. 
26—in their opinion—violated Art. 3 sect. 2 and Art. 6 sect. 1 GG, pro- 
viding equality of men and women and special protection of marriage 
and family. The tax court, adopting the line of argument offered by the 
taxpayers, referred the question, whether sect. 26 was constitutional or 
not, to the Federal Constitutional Court. The latter, on January 17, 
1957, held*’ that sect. 26 actually worked to the disadvantage of married 
people and was void because it violated Art. 6 sect. 1 GG. Accordingly, 
the Federal Legislature amended the income tax law and introduced 
the system of splitting*® which in turn on request of another court was 
declared constitutional by the Federal Constitutional Court on April 14, 
1959.” 

Another case” concerned the validity of the Federal Price Control 
Law, which delegated to the Federal Minister of Economics and to the 
State Governments the power to fix prices for goods and services except 
wages by executive order. The question referred to the Federal Con- 
stitutional Court was whether the delegation of legislative power as en- 
acted violated Art. 80 sect. 1 GG, which provides—similar to the rule in 
Panama Refining Co. v. Ryan*—that the enabling statute must set 
forth the content, purpose, and scope of the power delegated. The Court 
held that these limitations had been heeded by the legislature and that 
the statute therefore was valid. The question had been certified by 
several lower courts sitting in different cases: The Amtsgericht Cologne 
had a criminal case against a manufacturer of sheet metal who had 
bought raw materials at prices higher than allowed by an executive 
order. The Landgericht Gottingen had pending a civil action for money 
brought by a contractor where the defendant pleaded that the plaintiff's 
claim exceeded the price allowed by an executive order regulating prices 
in the building trade. The Bundesverwaltungsgericht had a case on 
appeal from a lower administrative court on an action by a landlord to 
enjoin the housing office of the City of Stuttgart from fixing the rent 
for two apartments. There were several other similar cases pending in 
other courts. All the courts below were of the opinion that the enabling 
statute violated the Constitution. The other question whether the execu- 








repugnant to the Constitution, it has, of course, to certify this question to the Consti- 
tutional Court (see infra note 20). 

17 BVerfGE 6, 55. 

18 Sect. 26a of the Gesetz zur Anderung des Einkommensteuergesetzes of November 
13, 1957 (BGBI I, 1793). 

19 BVerfGE 9, 237. 

20 BVerfGE 8, 274. 

21293 U.S. (1934) 388. 
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tive orders had kept within the limits of the—valid—enabling statute, 
was not a constitutional issue and was therefore left to the courts below 
to decide. 

3. Entirely unfamiliar to the American jurist and far afield from the 
“case and controversy” road is another avenue to bring about action by 
the Federal Constitutional Court on federal or state legislation. The 
Federal Government, a State Government, or one third of the member- 
ship of the Bundestag (lower house of the Federal Legislature)**—in 
case of differences of opinion or doubts on the formal and material 
compatibility of federal or state law with the Federal Constitution, or 
of state law with other federal law, may request a decision of the Fed- 
eral Constitutional Court on the question whether a certain, federal or 
state, statute—or executive order—is valid or not. 

There may be cases where the Federal Government, in the public 
interest, desires to have the validity of a state law tested immediately 
without having to wait until—may be in years, may be never—the 
statute is challenged incidentally in the course of a civil or criminal 
proceeding and thus eventually comes before the Federal Constitutional 
Court. In 1958, when the question of atomic rearmament and atomic 
bases was being heatedly discussed in Germany and the Bundestag had 
rejected a motion introduced by the opposition requesting the Federal 
Government not to provide the federal army with atomic weapons and 
not to establish atomic bases, the socialist-controlled assemblies of the 
states of Bremen and Hamburg on May 9 and 20, respectively, passed 
statutes providing for a referendum to test public opinion on this ques- 
tion in the two states. The Federal Government took the view that the 
statutes were unconstitutional and instituted proceedings in the Fed- 
eral Constitutional Court. On July 30, 1958, the Court held the statutes 
unconstitutional on the ground that the referendum, although it would 
not be binding upon the State or Federal Governments, would subject 
the Federal Government to undue political pressure and impair its free- 
dom of action in the field of national defense which was exclusively 
within its jurisdiction. It was impossible to foresee whether and when 
an action in a lower court would bring these statutes before the Court 
for constitutional review. But fortunately, the Constitution by this other 
procedural avenue, called “abstrakte Normenkontrolle,” offered a short 
cut to an ultimate decision by the Federal Constitutional Court on this 
important question.** Vice versa, a state government may have an in- 
terest in having the validity of a federal law tested as quickly as possible. 
In a recent case,”* a 1954 amendment to the Federal Income and Cor- 
poration Tax Law was challenged by the socialist-controlled Govern- 


22 Art. 93 sect. 1 No. 2 GG; sect. 76 BVerfGG. 
°3 BVerfGE 8, 104. 
*4 BVerfGE 8, 51. 
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ment of Land Hessen. The amendment allowed the taxpayer an exemp- 
tion for all gifts to political parties up to the amount of 5% of his 
income. The Federal Constitutional Court held the amendment uncon- 
stitutional on the ground that in a progressive income tax system it 
worked to the advantage of parties representing the interests of the big 
taxpayers and therefore violated the constitutional guarantee of equal 
chances of political parties in the elections. 

A minority of the Bundestag, which has been outvoted on a legislative 
issue, may still entertain grave doubts with regard to the validity of the 
statute passed by the majority. If it can muster one third of the mem- 
bership, it may bring action in the Constitutional Court. This happened 
when, in 1952, the bill on the European Defense Community Treaty 
was before the Bundestag. A minority of 145 members of the Bun- 
destag, most of them belonging to the Socialist Party, requested the Fed- 
eral Constitutional Court to declare that the Federal Law, which estab- 
lished German participation in armed forces and provided a compulsory 
draft for Germans, violated the Constitution. The case was dismissed on 
July 30, 1952,” on procedural grounds. The Court held that it could 
entertain an action only if directed against a statute passed by both 
houses of the legislature and not if, as was the case here, it concerned a 
bill which so far had had only one reading in the Bundestag. Later, 
after the statute had been regularly passed, the petitioners reintroduced 
their action. But the case was never tried and decided because the Euro- 
pean Defense Community Treaty, due to the French refusal to ratify it, 
had become obsolete in the meantime.” 

4. A third method by which the Federal Constitutional Court may be 
called upon to review a statute is a petition for relief by constitutional 
complaint brought by an individual (Verfassungsbeschwerde). This is 
the only action which has not been provided by the Constitution itself 
but by statute.*’ Any person may apply directly to the Court to have it 
declare a federal or state statute unconstitutional on the ground that it 
impairs the civil rights of the petitioner (Grundrechte). The complaint 
must be filed within one year after the statute has come into force, and 
the Court will consider complaints only if the petitioner can establish 
that he personally and directly is impaired in his rights by the statute. 
This is an important limitation, because in most cases it is not the 
statute itself which impairs rights of the individual, but an administra- 
tive act by some agency or the judgment of a court which enforces the 
statute against the individual. For instance, a tax law will affect the 
rights of the taxpayer only by the means of an ensuing tax assessment. 
Therefore, the individual taxpayer is not admitted to challenge the tax 


25 BVerfGE 1, 396. 

26 The cases coming under this heading so far have been rare; as of June 30, 1959, 
there had been 8 out of a total of 4,203, but all related to very important issues. 

27 Sect. 90 BVerfGG. 
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law directly but only the assessment based on the statute.** The Court, 
of course, will also look into the question whether the statute was con- 
stitutional and eventually pronounce it void.” Statutes which may be 
attacked by constitutional complaint, because they impair the rights of 
the individual without an intervening administrative or judicial en- 
forcement are exemplified by the election laws. These so far chiefly have 
furnished the subject matter for constitutional complaints by in- 
dividual voters; these for instance, under a system of proportional dis- 
tribution of seats among the competing parties, have questioned the 
validity of a provision allotting seats only to political parties receiving 
at least 5° of all votes cast. Provisions of this nature were enacted to 
discourage voting for splinter groups. The individual voters unsuccess- 
fully maintained that their right to an equal vote was violated, if 
eventually their vote might be altogether lost.*° 

5. In all cases in which the Federal Constitutional Court passes upon 
the validity of statutes, whether on a request by a lower court (Art. 100 
sect. 1 GG), or by the Federal Government, a state government, or one 
third of the Bundestag (Art. 93 sect. 1 No. 2 GG), or upon constitu- 
tional complaint by an individual petitioner (sect. 90 BVerfGG), the 
Court expressly pronounces the statute valid or void. The decision is 
published in the Official Gazette (Bundesgesetzblatt). It has the same 
effect as a statute and is binding upon all departments of government 
and courts (sect. 31 BVerfGG). If the statute is declared valid, it is, of 
course, considered valid from the time of its coming into force. But if 
it is declared void, it is considered void ab initio.” If this rule were ap- 
plied literally, it would cause great difficulties. Therefore, the statute on 
the organization and procedure of the Constitutional Court provides the 
following solution (sect. 79 BVerfGG): If a sentence has been pro- 
nounced against a defendant on the assumption of the validity of the 
statute providing a penalty, he has to be granted a new trial. All other 
judgments and administrative acts resting on the voided statute which 
are final in the sense of being not reviewable stand as they are but are 
not enforceable; no claim for restitution will be allowed. In line with 
this rule, the federal statute of November 13, 1957, amending sect. 26 
of the Income Tax Law after the Federal Constitutional Court on Jan- 
uary 17, 1957, had declared the joint assessment of husband and wife 





°8 BVerfGE 1, 97. 

28 Sect. 95 Para. 3 BVerfGG. 

®° See BVerfGE 1, 208; 6, 121, 130. A constitutional complaint can be brought against 
any violation of constitutional rights by public authority (6ffentliche Gewalt) which 
includes statutes, administrative acts, and judicial decisions (see infra, pp. 39 ff.). No 
statistical figures are available as to the number of complaints against statutes, adminis- 
trative acts, and judicial decisions, separately. Up to June 30, 1959, 3842 decisions on 
constitutional complaints had been handed down by the Court (out of a total of 4203 
decisions). Of these only 30 were in favor of petitioner. 

*? BVerfGE 8, 51, 71. Until Sept. 1, 1959, 34 statutes (16 federal and 18 state) had 
been declared unconstitutional. 
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unconstitutional, provided that income tax assessments which had be- 
come final before February 21, 1957, could not be reviewed on the 
ground that their statutory basis had afterwards been voided.” Should 
the application of the rule provided in sect. 79 BVerfGG produce un- 
satisfactory results in some extraordinary cases, this could be remedied 
only by special legislation. Sometimes the Federal Constitutional Court 
even in a higher degree tries to protect the individual who has in- 
nocently trusted in the validity of a statute now declared void. Thus, in 
the reasons for the decision declaring unconstitutional a provision in 
the Income and Corporation Tax Law which allowed gifts to political 
parties to be deducted from taxable income,” the Court gave a hint to 
the Internal Revenue Administration to make use of their discretionary 
power to allow taxpayers who in the past and prior to this decision had 
made contributions in the belief that the statute was valid, to keep the 
tax benefits provided by the statute. 

6. In determining whether a statute is constitutional or not, the Fed- 
eral Constitutional Court will always take the view that a statute should 
not be declared void if it makes sense when construed as being consonant 
with the Constitution.** There is always a presumption that a statute is 
consonant with the Constitution. In construing statutes and the relevant 
constitutional provisions, the Court will also respect the discretionary 
powers and freedom of action of the legislative department. For in- 
stance, the Constitution in Art. 72 sect. 2 states that in matters within 
the concurrent legislative power—similar to the power given to Con- 
gress by the “necessary and proper” clause—the federal legislature shall 
have the power to legislate “if a need for federal legislation exists be- 
cause a matter cannot be effectively dealt with by state legislation or be- 
cause the maintenance of legal or economic unity necessitates it.” In 
applying this provision, the Federal Constitutional Court has declined 
to look into the question whether a “need for federal legislation” ac- 
tually existed because this decision was wholly within the province of 
legislative discretion.** The Court has taken the same view as respects 
Art. 135 sect. 4 GG, enabling the federal legislature to pass a statute on 
a certain subject-matter “if an overriding interest of the Federation so 
requires.”** These cases, of course, border on the theme of “political 
questions.” Related to the problem of judicial review of legislative dis- 
cretion is the question whether the legislature can violate the Constitu- 
tion by inaction. Normally, the power to enact statutes on a certain sub- 
ject matter leaves the legislature entirely free to decide if and when and 
how to make use of this power, and there is no room for a judicial pro- 


$2 See supra p. 34. 

33 See supra p. 36; BVerfGE 8, 57, 71. 

34 BVerfGE 2, 266 (282); 4, 7; 4, 157; 7, 267, 273; 7, 305, 319; 8, 28, 34. 
35 BVerfGE 1, 264, 272; 2, 213, 224. 

36 BVerfGE 10, 20. 
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nouncement commanding the legislature to act.*’ But in one case the 
Federal Constitutional Court has held that the failure of the legislative 
department to act violated the constitutional rights of individual peti- 
tioners.** A federal statute had increased salaries and pensions for civil 
servants in order to compensate for the rising cost of living, but had left 
out one category of retired officials. The Court held that Art. 33 sect. 5 
GG, in stating that the law of the public service shall be regulated with 
due regard to the traditional principles of the permanent civil service, 
required the legislature to provide equally for all categories of the civil 
service. Since the Court found the violation of the Constitution in the 
incompleteness of the statute, the latter was not declared void—which 
would have deprived the other categories of their lawful benefits—but 
the decision stated expressly that the legislature, by its omission, had 
violated the constitutional rights guaranteed to petitioners in Art. 33 
sect. 5 GG, 


III. Juptcta, Review oF Executive AcTIon 


1. Art. 19 sect. 4 GG provides that any person whose rights have been 
violated by public authority, shall have recourse to a court; if no other 
court has jurisdiction, recourse shall be to the general courts of law. 
This clause establishes the principle that no administrative action shall 
escape review by an independent court. Since independent special ad- 
ministrative courts exist in all German states, in which the legality of 
every administrative act, state or federal, may be attacked, the subsidiary 
jurisdiction of the general courts is of no practical importance.**® These 
administrative courts—Landesverwaltungsgericht and Oberverwal- 
tungsgericht on the Land level, Bundesverwaltungsgericht for further 
appeal on the federal level in special cases if federal law is involved— 
are independent courts of the same standing as the general courts and 
not to be compared to what in the United States sometimes are termed 
administrative tribunals. On complaint filed by the individual con- 
cerned, the administrative court decides whether the administrative 
agency has acted within its statutory power and of course within con- 
stitutional limits. It may, for instance, annul an order issued by local 
police prohibiting a certain public meeting because the order violates 


37 BVerfGE 1, 97. 

38 BVerfGE 8, 1, 20; see also BVerfGE 6, 257, 264. 

89 Bachof, “La jurisdiction administrative dans la République fédérale d‘Allemagne” 
in Le Conseil d’Etat du Grand Duché de Luxembourg, Livre Jubilaire (1957) 147, 170. 
On the development of administrative justice in Germany in general see Uhlman and 
Rupp, “The German System of Administrative Courts,” 33 Illinois Law Review (1937) 
847, 1028. 

The term administrative act (Verwaltungsakt) is given a broad interpretation by the 
administrative courts. It includes every order, decision, or other measure made or taken 
for the disposition of an individual case by an administrative agency. Bachof op. cit., 
171, 172. 
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the constitutional right of peaceful assembly. If, however, the adminis- 
trative court finds that the enabling statute itself and not merely the ad- 
ministrative act based thereon violates the Constitution, it has to follow 
the course outlined above and certify this question to the Federal Consti- 
tutional Court.*® Accordingly, it may sustain the summons issued to a 
trafic offender by the police inviting him to attend a compulsory 
evening class on traffic laws as not repugnant to the constitutional clause 
which protects personal liberty. 

2. It may happen that the court to which the aggrieved individual 
has applied for relief against administrative action either overlooks a 
constitutional issue involved or finds that the case does not raise such 
an issue. In this event, the individual may file a constitutional complaint 
with the Federal Constitutional Court on the ground that his constitu- 
tional rights have been violated by the administrative act.” But before 
filing this complaint, petitioner must have exhausted review pro- 
ceedings in the administrative court, and its judgment must be final; 
this requirement, however, may be waived in cases of great public in- 
terest or if previous resort to administrative court proceedings would be 
detrimental to petitioner.** In any event, the complaint has to be filed 
within one month after the petitioner has been given notice of the court 
decision sustaining the act; in case the requirement of exhaustion of 
review proceedings has been waived this period of limitation runs from 
the date when petitioner received notice of the administrative act. 
Should the.Federal Constitutional Court find for petitioner, it will state 
which clause of the Constitution has been violated by the administrative 
act; it will also annul the act and order a new trial before the adminis- 
trative court, which in turn is bound by the ruling of the Constitutional 
Court.” 


IV. Jupicrat Review or JupictaL AcTION 


In a government where final adjudication of constitutional issues is 
in the hands of a Supreme Court which at the same time is the court of 
last resort for all civil and criminal cases, this court will also pass on 
possible violations of the constitutional right of the parties to have a fair 
trial. In a judicial system where the ultimate decision of all constitu- 
tional issues is reserved to one highest court that does not at the same 
time exercise appellate jurisdiction in civil and criminal cases, there is 
a need for special proceedings to protect the individual against impair- 


49 See supra p. 32. 

41 See supra note 30. 

42 Sect. 91 para. 2, sect. 93 para. 1 BVerfGG. 

43 Sect. 95 para. 1 and 2 BVerfGG: see e.g. BVerfGE 7, 99 (Constitutional complaint 
by a political party against denial of equal radio time by a public radio station during 
election campaign; violation of principle of equal chances of political parties in the 
election [Art. 3 GG]). 
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ment of his constitutional rights by the manner in which the lower 
court conducted proceedings or by the lower court’s decision. 

1. The most frequent cases touch upon the question whether peti- 
tioner has had a fair hearing in the court below (“rechtliches Gehér’) 
to which he is entitled according to Art. 103 sect. 1 GG. This is part of 
what in the United States would be considered as one aspect of pro- 
cedural due process.** 

Another provision on which constitutional complaints have been 
based is Art. 101 sect. 1 GG, stating that no one may be removed from 
the jurisdiction of his lawful judge. In a criminal case in which on ap- 
peal a new trial had been ordered, the presiding judge of the panel to 
which the case had been assigned for trial declared himself incompe- 
tent to sit in the new trial because he might possibly be prejudiced. He 
wrote a note to the judge taking over the case in which he suggested a 
certain early date for the new trial. The judge in question set the date 
for the new trial as suggested. According to German law, the panel of 
judges sitting in the case might have been different on another date. 
The defendant was convicted again, and his appeal was again dismissed 
by the Bundesgerichtshof. He filed a constitutional complaint against 
this decision with the Federal Constitutional Court on the ground that 
by the course of events above mentioned his constitutional right not to 
be removed from the jurisdiction of his lawful judge had been violated. 
The Constitutional Court reversed the judgment and remanded the case 
for a new trial (now the third!) to another trial court. It held that since 
the trial judge in setting the date for the trial obviously had been in- 
fluenced by the suggestion of his excluded predecessor, the defendant 
possibly might have been tried before a different panel if the judge had 
set the date independently.” 

2. The cases mentioned so far concerned violations of constitutional 
rights of petitioner by the procedure followed in the court below. But 
the question may also arise whether a court has impaired constitutional 
rights of the individual by a certain interpretation of substantive law. 

In a public address inaugurating the German film week at Hamburg 
in 1950, the then president of the Hamburg Press Club, Erich Lith, 
had warned theater owners not to show and the general public not to 
visit a certain movie produced by Veit Harlan who during the Hitler 
regime had made a strongly anti-Semitic film “Jud Siiss.” The produc- 
tion firm started a civil action and secured an injunction against Lith 
in a Hamburg court on the ground that his public utterances invited a 
boycott and thereby damaged their business prospects. On the constitu- 
tional complaint, filed by Liith, the Federal Constitutional Court re- 
versed the judgment of the Hamburg court. It held that the Hamburg 


44 BVerfGE 8, 208; 9, 89, 123, 231. 
45 BVerfGE 4, 412. 
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court had not properly evaluated the constitutional right of the indi- 
vidual to express and to disseminate his opinion freely by speech (Art. 
5 GG) in its relationship to civil-law rules protecting private interests. 
Under the circumstances of the case, the petitioner’s right to express his 
opinion freely should take precedence over the business interests of the 
movie company.”° 

3. Thus, on a constitutional complaint the Constitutional Court may 
reverse the judgment of any other court, even of a court of last resort. 
But it should always be borne in mind that the Constitutional Court 
itself is not an appellate court. It will never generally review the case 
decided below; it will not go into the question whether the court had 
erred in the general interpretation of substantive law and in its applica- 
tion to the facts. It will only look for a violation of constitutional rights 
of the petitioner either by the procedure followed or by the adjudication 
itself.“ 


V. OTHER PRrocEeDURES 


There are two other procedures serving the purpose of judicial en- 
forcement of the Constitution which should be mentioned here because 
they also bring executive and legislative action, federal or state, to the 
Federal Constitutional Court for review. 

1. By express constitutional provision® the Federal Constitutional 
Court has been given power to decide “on the interpretation of this 
Basic Law in the event of disputes concerning the extent of the rights 
and duties of a supreme federal organ or of other parties concerned who 
have been endowed with independent rights by this Basic Law or by 
rules of procedure of a supreme federal organ.” In plain English, this 
means that the Federal Constitutional Court is the sole arbiter of dis- 
putes between the federal executive and legislative departments con- 
cerning their respective powers under the Constitution. Imagine Con- 
gress having standing in the Supreme Court to institute proceedings 
against the President of the United States to have the Court declare that 
the President violated the powers of Congress by his executive order 
seizing the steel industry in 1952." Or, using the facts of the Myers’ 
case: the Senate appearing as a party in Court and arguing against the 
President that the latter, in violation of the Constitution, had not se- 
cured the former’s assent to the removal of his appointee.” 

46 BVerfGE 7, 198. 

47 BVerfGE 3, 213. 

48 Art. 93 sect. 1 No. 1 GG. 

49 See Youngstown Co. v. Sawyer, 343 U.S. (1951) 579, 

50 See Myers v. United States, 272 U.S. (1926) 52. This does not mean that the con- 
stitutional issue of the Steel case, or the Myers case, had they happened in Germany, 
could have been settled only in the above-mentioned proceeding. The validity of a 


seizing order or of an order removing an official could as well be challenged in an 
administrative court by the individuals concerned. See supra p. 39. 





“n- 
ise 
he 


nal 
his 
hts 
‘ho 
by 
his 
Jis- 
on- 
On- 
ngs 
hat 
der 
ers 
the 


$e- 


con- 
any, 
of a 
n an 





RUPP: JUDICIAL REVIEW IN THE FEDERAL REPUBLIC OF GERMANY 43 


As far as the legislative department is concerned not only the Bundes- 
tag as a whole but also its party caucuses (Fraktionen) have standing 
in Court, so that, in case the Plenum of the Bundestag does not see fit 
to challenge a violation of its rights—by the Federal Government or by 
the Bundesrat—an organized minority of its members may do so. For 
instance, in several cases before the Court, the Socialist Party caucus in 
the Bundestag brought action against the Federal Government, because 
it had failed to secure the Bundestag’s consent before ratifying a certain 
international agreement.”* The Court held that the agreements in ques- 
tion were not “treaties regulating the political relations of the Federa- 
tion,” for which consent of the Bundestag was required by Art. 59 sect. 
2 of the Constitution. Or the Bundesrat, representing the interests of the 
states in the legislature requests a ruling from the Court that the Federal 
President had violated its powers by signing and promulgating a stat- 
ute to which the Bundesrat had not given its consent.” 

Further, the Federal Constitutional Court has held that even a single 
member of the Legislature has standing in Court to challenge an alleged 
violation of his personal status as guaranteed by the Constitution.** Re- 
cently on the occasion of a great debate on the subject of atomic rearma- 
ment lasting several days, when the majority in the Bundestag had 
passed a resolution curbing the time allowed for debate, several mem- 
bers of the opposition party filed a suit against the Bundestag charging 
that the resolution violated their personal status as members of the legis- 
lature. The suit was dismissed on its merits, but there was no doubt 
about the standing of plaintiffs in Court to bring such a suit. 

But not only the Bundestag as a whole, the party caucuses, and in- 
dividual members but also the political parties have standing to bring 
suit in the Federal Constitutional Court to protect their constitutional 
rights, since they have been officially recognized by the Constitution as 
participating in the formation of the political will of the people.” Thus, 
for instance, a political party may bring suit against the Bundestag on 
the ground that, by passing a certain election statute, the Bundestag had 
impaired the constitutional right of the party for an equal chance in the 
election.” 

It should be readily admitted that the direct adjudication of disputes 
between the executive and legislative departments of government, con- 
cerning their respective constitutional powers, is the most sensitive spot 





61 BVerfGE 1, 351, 372. 

52 Tn the legislative process, the Bundesrat, in general, is restricted to a limited veto 
power against bills passed by the Bundestag. But certain bills touching upon the rights 
of Linder require the express consent of the Bundesrat (Art. 84 sect. 1,5 GG, Art. 85 
sect. 1 GG). 

53 BVerfGE 4, 144. 

54 BVerfGE 10, 4. 

55 Art. 21 sect. 2 GG. 

56 BVerfGE 4, 27; 6, 84. 
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in the whole structure of the Court’s jurisdiction. Bringing such a dis- 
pute before the Court may take some steam off a heated political 
struggle for power and narrow it down to a mere legal controversy. If 
then the Court orders the defendant to “cease and desist” by declaring 
his course of action unconstitutional, peace may eventually be restored. 
But if the Court finds no fault with the defendant, the ball is again 
thrown back into the political arena, and peace then can only be 
achieved by political compromise. On the other hand, the legislative and 
executive departments of government might take refuge in a legal pro- 
ceeding in order to save the trouble of looking for a solution on the 
political level. In other words, the opportunity to end political battles 
by laying the underlying legal issue before the Court may foster a 
tendency among the political departments of government to evade their 
own responsibilities and shift the burden to the Court. The experience 
of the past few years shows that at least in some instances the presenta- 
tion of disputes to the Court could have been avoided had the political 
departments fulfilled their duty to search for a political compromise 
within the limits of the Constitution.’ But the impact which such a 
decision of the Court may have on domestic or even international 
politics still cannot make it a “political decision.” The Court only re- 
views the legality, never the political expediency, of the course of action 
taken by the defendant department of government or state. The po- 
litical coloring of an act does not prevent the Federal Constitutional 
Court from applying legal standards to it.”* 

Thus, for instance, the Federal Constitutional Court was not called 
upon to give its opinion on the question whether German ratification 
of the EDC Treaty would be good foreign policy but whether its clauses 
were consonant with the German Constitution. Although an adverse 
ruling would have forced the Federal Government to change its whole 
foreign policy, the Court’s decision could not be called a political one, 
because it dealt only with a legal question. 

With full regard for the implications of this power of the Court, the 
statute governing its organization and procedure provides that the 
judgment rendered in such a case is only declaratory: it only states 
whether or not the measure taken by the defendant has violated a pro- 
vision of the Constitution. But still the decision is binding and must be 
obeyed.” 

2. In a federal state, disputes between the Federal Government and 
the states frequently may originate from the division of powers between 
them under the Constitution. At the same time, similar disputes may 


57 The Constitutional Court has stressed this point on several occasions. See e.g., 
BVerfGE 2, 79 (96); 3, 52 (56, 57). 

58 Bachof, “Grundgesetz und Richtermacht,” Tiibinger Universititsreden No. 6 (1959), 
p. 39; BVerfGE 2, 79 (96). 

59 Only 8 cases of this type had been decided by June 30, 1959. 
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arise between two or more states. For the adjudication of such disputes 
the Weimar Constitution had already provided a proceeding before a 
special court, the Staatsgerichtshof fiir das Deutsche Reich (Art. 19 
sect. 2). Now the Constitution of 1949 in Art. 93 sect. 1 No. 34 has 
given the Federal Constitutional Court jurisdiction over such cases. 

Thus far no case has arisen dealing with a dispute between states, 
and it seems that the states among themselves are much less quarrel- 
some than the Constitution had anticipated. In the bracket federal 
versus state power, the first case decided by the Federal Constitutional 
Court after its establishment in 1951 was the famous South-Western- 
State case."° This case concerned the power of the Federal Government 
to provide by statute for a referendum in the states Baden, Wiirttem- 
berg-Baden, and Wiirttemberg-Hohenzollern in the southwestern cor- 
ner of Germany in order to bring about eventually their integration into 
one state. 

The most famous case of this type in recent years has been the so- 
called Konkordat case in 1957." In 1933, after Hitler came to power, 
the German Reich concluded a Konkordat with the Holy See in which 
among other stipulations the Reich guaranteed the establishment and 
maintenance of public Catholic schools in all communities where a 
certain percentage of parents desired it. The Hitler government never 
paid any heed to this obligation, and by 1937 all existing Catholic public 
schools had been turned into nondenominational schools. The Bonn 
Constitution of 1949 gives the states exclusive power over public instruc- 
tion. In 1954, the state of Niedersachsen enacted a statute on public 
schools which, in the opinion of the Holy See and the Federal Govern- 
ment, violated the provisions of the Konkordat concerning Catholic 
public schools. The Federal Government petitioned the Court to declare 
that the state of Niedersachsen, by enacting the statute on public 
schools, had violated the Konkordat and thereby impaired the right of 
the federation to have the states respect its international treaty obliga- 
tions when enacting legislation. The case was dismissed on the ground 
that certain basic principles embodied in the new German Constitution, 
especially the exclusive power of the states to legislate on public instruc- 
tion, absolved them from the duty to respect the provisions of the 
Konkordat on the establishment of Catholic public schools. 

The Court, on other occasions, had already ruled that a right or 
power attributed by the Constitution to the Federal Government or to 
a state, can also be impaired by the enactment of a statute. Thus, a fed- 





6° BVerfGE 1, 14; G. Leibholz, “The Federal Constitutional Court in Germany and 
the South-Western Case,” 46 Am. Pol. Sc. Rev. (1952) 723-731; Von Mehren, “Con- 
stitutionalism in Germany and the first decision of the new Constitutional Court,” 
Am. J. of Comp. Law (1952) 70-94. (4 cases decided as of June 30, 1959.) 

®! BVerfGE 6, 309; McWhinney, “Federal Constitutional Law and the Treaty-making 
Power,” note in 35 Can. Bar Rev. (1957) 942-949; Taylor Cole, op. cit. 298. 
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eral or state statute may become the subject matter of a dispute between 
the Federal Government and one or more states.” 


VI. CoNncLusIons 


Constitutional issues, as has been shown, may reach the Federal Con- 
stitutional Court by several avenues. The question whether a statute is 
consonant with or repugnant to the Constitution may be presented in 
different procedural wrappings: by reference from another court, by 
action on behalf of the Federal Government, a State Government or 
one third of the members of the Bundestag, by constitutional complaint 
from an individual, and also in a dispute between the political depart- 
ments of the Federal Government or in a controversy between the Fed- 
eral Government and a state or vice versa. The peculiarities of some of 
these proceedings sometimes mislead foreign observers to assume that 
the German system of adjudication of constitutional questions shows a 
trend to abstract decisions.” But it should be emphasized that in all the 
cases above mentioned the Federal Constitutional Court is called upon 
to exercise a truly judicial function: it gives a ruling on an actual and 
real controversy, even if the parties to the controversy are not private 
litigants but the Federal Government or its divisions, or a state, or a 
minority of the legislature or a political party. The Court will never 
consider a moot case,” and its right to give advisory opinions was abol- 
ished in 1956. Even an “abstrakte Normenkontrolle”® may be brought 
before the Court only if there exist differences of opinion or doubts on 
the formal and material compatibility of the statute with the Con- 
stitution. 

It is true that the experience under an arbitrary and lawless govern- 
ment from 1933 to 1945 has inspired a demand for strong safeguards of 
individual liberty and of the dignity of man. But there are other reasons, 
too, which justify the ascendancy of the judicial department of govern- 
ment. When constitutional government began to take root in the Ger- 
man states during the 19th century, it was assumed that the safest and 
most effective way to protect the individual would be to make all execu- 
tive action depend upon the law as the general rule for all, enacted by a 
legislature convened on the basis of free elections and consisting of truly 
independent members. Thus, more trust was confided in the elected 
legislators than in the judges whose appointment and tenure still was 
subject to the will of the sovereign. Today, the members of the legisla- 
ture are exposed to an ever-increasing degree of pressure from special 
interests to which many are indebted for campaign support. Therefore, 

62 BVerfGE 1, 208, 220; 4, 115, 122. 

6% Paul Freund, op. cit., 617. 

64 BVerfGE 2, 143, 151; 3, 12, 15. 

*5 Supra, p. 35. 
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the result of the legislative endeavor, the law, more often shows the 
marks of this pressure and resembles more an ad hoc command in 
favor of a certain group than a well-balanced rule promoting the com- 
mon weal. On the other hand, the position of the members of the 
judiciary has changed. The judges have gained full independence, and 
therefore it is quite natural that the judiciary has been called upon as 
the chief guardian to keep the lawmaking department within the 
bounds of the Constitution in the interest of the individual and of the 
whole community.” 

This intricate system of judicial control, with its one-way roads and 
four-way stop signs sometimes will force the political departments to 
make a complete U-turn or to take a detour and go slow. But it actually 
pays a high dividend, because it keeps down constitutional head-on 
collisions as well as minor accidents. It may be branded as too cumber- 
some and as perfectionistic. But it works well as long as the Federal 
Constitutional Court avoids putting itself in the place of the political 
departments of government and succeeds in balancing the needs of 
government against the interests of the individual. 


66 Bachof, op. cit., 25 et seq. 








RALPH SLOVENKO 


Effects of Suretyship 


I. IN GENERAL 


This essay is a comparative study of the effects of suretyship. The law 
of suretyship in all systems of jurisprudence presents many unusual and 
interesting features, due to the fact that suretyship involves the interests 
of three parties, each of whom stands in a different position vis-a-vis the 
others. Suretyship, which has a history of more than 4500 years, is an 
important credit transaction." It allows a creditor to look to several per- 
sons instead of one, and he thereby diminishes considerably the risks of 
nonperformance or insolvency of the principal. In ancient times the 
family and clan members were collectively responsible, for reasons not 
entirely voluntary, for the acts of a member of the group. Suretyship 
today is a contract by which a person voluntarily binds himself for 
another.” 


Ratpu SLovenko is Associate Professor of Law, Tulane University. 

The Greek historian Herodotus tells of the important role that the surety played 
in the Babylonian marriage; the historian, for whatever his reports may be worth, 
states that every year the maidens of marriageable age were assembled in the market 
place to be sold at auction into marriage by a crier, and whether the maiden was 
beautiful or ugly, “No man could take away the woman he purchased without first 
producing a surety that he would make her his wife.” See Morgan, “The History and 
Economics of Suretyship,” 12 Corn. L.Q. (1927) 153. 

In Rome, personal security was preferred at first to real security. See Buckland, The 
Main Institutions of Roman Law (1931) 320. At the beginning of the Empire (27 B.C.) 
real security was employed as an alternative when a surety could not be found. 
Earlier, because of the strong ties between the members of social groups, it was diff- 
cult to refuse support to a parent or neighbor, but even when the ties later weakened, 
suretyship remained in usage. The political mores of the Republic (509-27 B.C.) caused 
influential men to act as sureties for the debts of their electors. However, under the 
Empire this factor disappeared, and it became more and more difficult to find a surety. 
To encourage suretyship, legislation was passed to make the service less perilous, but the 
result was to remove the efficacy of the security. As an example: the Lex Cornelia 
forbade any one person to stand as surety for any one other man to a greater extent than 
for 20,000 sesterces during the same year. In the middle of the second century A.D., 
Pomponius, who is frequently quoted by classical writers, is credited with saying that 
“real security offers more protection than personal security.” D.50.17-25. By the end of 
the classical period (235 A.D.), the Aypotheca became the more desirable instrument 
of credit. See Gaius III, 110-127; Institutes, III, 20; Sherman, Roman Law in the 
Modern World (1917) §§ 768-772; Sturges, “Suretyship and Guaranty,” 14 Encyc. of 
Soc. Sci. (1954) 482-7; see also Lloyd, “The Surety,” 66 U. Pa. L. Rev. (1918) 40, which 
contains valuable citations to original sources. 

2 FCC 2011; LCC 3035. In the interest of brevity, the abbreviations “FCC” and “LCC” 
are used for the fuller names “French Civil Code” and “Louisiana Civil Code.” The 
Louisiana law on suretyship is substantially a copy of “cautionnement” of the French 
Civil Code. Unless otherwise specified, the term “Civil Code” as used in this paper 
refers to both the French and Louisiana Civil Codes. 
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Suretyship involves at least two contracts—the principal contract and 
the contract of suretyship, and three classes of persons—the creditor, the 
principal debtor, and the surety.* The agreement of suretyship is be- 
tween the creditor and the surety;* the consent of the debtor is unneces- 
sary and, in fact, the contract of suretyship may exist without the 
knowledge or even against the will of the debtor.* 

The effects of suretyship are examined in the Civil Code, and in this 
paper, from a triple point of view: the relations between the creditor and 
the surety, the relations between the surety and the debtor, and, if there 
is more than one surety, the relations among the sureties.° 


II]. Errecrs of SureETysH1p BETWEEN CREDITOR AND SURETY 


The surety in the civil law has the benefit of two privileges in his 
relation to the creditor: the benefit of discussion and the benefit of 
division.’ 

1. Benefit of Discussion. In the civil law, the engagement of the 
surety is subsidiary or conditional: he engages himself to pay only if the 


3’ There may exist, in addition, a contract between the debtor and the surety, as, for 
example, when the debtor agrees to compensate the surety. They may agree to modify 
the effects of law on their relationship which automatically arise when the surety pays 
the creditor. 

*The common law considers suretyship as a bilateral contract, and therefore con- 
sideration is an essential element of the obligation. The consideration which moves from 
the creditor to the debtor is deemed sufficient to support the surety’s promise in the 
creditor-surety contract if it is made prior to or at the time of the principal contract. 
When a guaranty is sought for a pre-existing obligation, the creditor must suffer some 
further detriment in order to hold the surety, such as agreeing to a legally binding exten- 
sion of time or granting additional credit to the debtor. There is no problem when the 
creditor compensates the surety. See Note, 4 Wash. & Lee L. Rev. (1947) 221. 

In French law, suretyship (the creditor-surety contract) requires nothing more than 
the clear and convincing intention of the party to act as a surety. Suretyship is con- 
sidered to be a unilateral contract, even if the surety is compensated by the principal 
debtor, but loses its unilateral character when the creditor compensates the surety. In 
the most recent cases, the Louisiana Supreme Court has considered the suretyship con- 
tract to be a bilateral contract. It has followed the common law rule that a surety is not 
bound unless the creditor makes the loan on the faith of the guaranty, or else, the 
debt being already created, the creditor suffers some further detriment. See Watkins Co. 
v. Jones, 117 La. 467, 131 So. 301 (1930) (suretyship held binding only for additional 
credit); cf.: Flood v. Thomas, 5 Mart. (N.S.) 560 (La. 1827); New Orleans & 
Carrollton R.R. Co. v. Chapman, 8 La. Ann. 97 (1853). See Comment, 31 Tul. L. Rev. 
645 (1957). A peppercorn is no consideration for the promise of a surety to pay a past 
debt of the principal. Rawleigh Co. v. Toms, 153 So. 595 (La. App. 1934). 

5 For example, suppose that a merchant obtains a surety to secure the obligation of 
all customers who purchase on time payment. See FCC 2014; LCC 3038. As suretyship 
is a contract between the creditor and surety, there must be an acceptance by the cred- 
itor of the third person’s. promise to act as surety. Formal notice of acceptance is 
not necessary when the mutual assent of the parties is apparent. See People’s Bank of 
New Orleans v. Lemarie, 106 La. 429, 31 So. 138 (1901); Rogers, “Notice of Acceptance 
in Contracts of Guaranty,” 5 Col. L. Rey. (1905) 215; Note, 7 Tul. L. Rev. (1932) 126. 

® A section in the Code Civil is devoted to each of these relationships. See FCC 2021- 
2027, 2028-2032, 2033; LCC 3045-3051, 3052-3057, 3058. 

7 See FCC 2021-2027; LCC 3045-3051. 
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principal debtor does not. By the surety’s benefit of discussion (dene- 
ficium ordinis seu excussionis), the creditor is obliged first to proceed to 
execution against the property of the principal debtor. The benefit is a 
benefit of order: “discuss” or “excuss” means to try to collect first from 
the debtor.* At Roman law the secondary nature of the surety’s liability 
was only gradually established. Before Justinian, unless the fideiussio 
were drawn so that the surety promised to pay “whatever the creditor 
cannot recover from the debtor,” the creditor, if he chose to do so, could 
proceed against the surety before proceeding against, or even demand- 
ing performance from, the debtor. In fact, the creditor in classical 
Roman law was allowed to proceed against the surety only if he had not 
sued the debtor. If action against the debtor or a surety reached Jitis 
contestatio, it was held that the others (debtor or co-sureties) were re- 
leased.° Litis contestatio had the “consumptive effect” of extinguishing 
the debt. Justinian ordained the deneficium ordinis seu excussionis, and 
it has been received in the modern civil law. It is found, for example, in 
the “cautionnement” of France, the “suretyship” of Louisiana and South 
Africa, the “fianza” of Spain and Latin America, the “garanzia” of 
Italy, and the “Birgschaft” of Germany, although in Germany, by ex- 
press provision of the Commercial Code, it does not apply to commer- 
cial transactions. 

The benefit of discussion is not recognized at common law, except in 
a number of states of the United States where it is recognized to some 
extent by the so-called rule of Pain v. Packard, which allows the surety 
to compel the creditor to make at least an informal demand upon the 
principal before he can be held liable.** Under common law theory, the 
principal and surety can be sued jointly or severally. Recourse to 
the surety is primary not secondary. Even though the creditor has the 
security of a pledge or mortgage by the principal in addition to 
the personal obligation of a surety, the creditor is at liberty to proceed 
against the surety without resorting in the first instance to the real se- 
curity.” In the American common law states, a considerable body of 


8 FCC 2021; LCC 3045. 

9 See Lee, The Elements of Roman Law (4th ed. 1956) 367. Buckland is of the view 
that suing a surety did not release the principal, but suing the principal or any surety 
released all the other sureties. Buckland, The Main Institutions of Roman Law (1931) 
317; see also Buckland and McNair, Roman Law and Common Law (1952) 325. 

10 13 Johns (N.Y.) 174 (1816). Two states have followed Pain v. Packard by decision 
(Pa., Colo.), and eighteen by statute (Ala., Ariz., Ark., Ga., Ill., Ind., Iowa, Ky., Miss., 
Mo., N.C., Ohio, Tenn., Texas, Va., Wash., W. Va., and Wyo.). 

11 “The common law rule is that the surety must pay and seek reimbursement from 
the principal or out of the securities the latter has given the creditor . . . . The English 
law regarded the promise of the surety as an absolute promise, unless it was in terms 
conditional. The surety was under the same obligation as the principal to pay the 
debt. The courts of law therefore ignored the equities between the principal and the 
surety when the creditor was seeking to collect his claim of the latter.” Bingham v. 
Mears, 4 N.D. 437, 61 N.W. 808 (1894). See Burge, Commentaries on the Law of 
Suretyship (1847) 324. 
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jurisprudence and writing has developed concerning the distinction be- 
tween suretyship and guaranty.’ The “surety” at common law is said to 
be primarily liable along with the debtor for the obligation, while the 
“guaranty” at common law is said to be secondarily liable, that is, he 
is bound only if the debtor does not perform. Unless responsibility is 
expressly conditioned upon the principal's failure to perform, a person 
who signs for another is held in the common law to be primarily liable 
along with the principal debtor. 

In the civil law, by virtue of the benefit of discussion, the debtor and 
surety are obligors in different classes, the former being primarily and 
principally liable and the latter secondarily.’* The surety at civil law 
resembles the guarantor at common law.”* The civil law surety and the 
common law guaranty are secondary accessorial obligations, whereas 
the common law surety is a primary accessorial obligation.”* As all of 
the obligations are accessorial in nature, the surety or the guarantor by 
virtue of the right of subrogation can demand reimbursement from the 
principal, along with the benefit of any securities which the creditor 
might have received from the principal.” 

A creditor prefers to deal with primary obligors, and so the creditor 
in the civil-law world seeks to have the surety sign up in solido with 
the principal debtor. A “surety” in the civil law who binds himself in 
solido with the debtor is deemed to waive the benefit of discussion. A 
renunciation of the benefit is implied when the third person signs as 
co-debtor, or as “surety and principal debtor,” or as “surety and co- 
principal debtor.”** As far as the creditor is concerned, the surety be- 
comes a co-debtor, and the creditor can look to him for satisfaction of 
the whole debt as if he were a co-principal debtor bound in solido for 
the debt.** A “surety” who waives the benefit of discussion thus re- 
sembles the common law surety. It is a primary accessorial obligation. 

The obligation of a surety bound in solido with the debtor in the civil 


12 See Hall v. Weaver, 34 Fed. 104, 106 (1888); Saint v. Wheeler & Wilson Mfg. Co., 
95 Ala. 362, 10 So. 539 (1891); Radin, “Guaranty and Suretyship,” 17 Calif. L. Rev. 
(1929) 605, 18 id. (1929) 21; Whitney, The Law of Modern Commercial Practices 
(1958) § 569; Comment, 87 U. Pa. L. Rev. (1939) 465, 470. The term “guaranty” is 
also employed in sales promotion in the sense of warranty, but this is not the sense 
intended here. 

18 FCC 2021; LCC 3045. 

14 Thus, the Louisiana court says, “A contract of guaranty in this state is equivalent 
to a contract of surety.” Brock v. First State Bank & Trust Co., 187 La. 766, 175 So. 569 
(1939). 

15 See Bingham v. Mears, 4 N.D. 437, 61 N.W. 808 (1894); Arnold, “Primary and 
Secondary Obligations,” 74 U. Pa., L. Rev. (1925) 36. 

16 See LCC 1771. The term “accommodation contracts” is sometimes employed in the 
place of accessory contracts. See Sturges, “Suretyship and Guaranty,” 14 Encyc. of Soc. 
Sci. (1954) 482, 485. 

17 The obligation of such a surety is a primary accessorial rather than a secondary 
accessorial obligation. 

18 FCC 1200-1216; LCC 2091-2107; see especially FCC 1203, 2021; LCC 2094, 3045. 
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law has been termed “solidary suretyship,” and sometimes, “quasi 
suretyship.” It produces certain effects of an accessorial obligation and 
certain effects of a principal obligation. For example, he is released if his 
right of subrogation against the real or principal debtor is impaired by 
the creditor, which is a rule of suretyship, yet no writing is required of 
his obligation, which is an essential in Louisiana of suretyship.’* Vis-a- 
vis the creditor, the surety bound in solido with the debtor resembles 
any solidary debtor. As the Civil Code puts it, the effects of the surety’s 
solidary engagement on his relationship with the creditor “are to be 
regulated by the same principles which have been established for 
debtors in solido.” However, vis-a-vis the debtor, the surety bound in 
solido with the debtor has the rights of suretyship provided by law, 
and these cannot be prejudiced by the creditor. The subrogation effect 
of suretyship subsists in the case of a solidary surety. 

In claiming the exception of discussion,” the surety must point out 


19 Writing is prescribed for the contract of suretyship as a rule of substantive law in 
Louisiana, as well as in Germany, Austria, Switzerland, Spain, and Turkey. At common 
law, however, the surety’s promise, though primary in form, is within the statute of 
frauds, as a rule of evidence, and, if oral, is non-actionable. Section 4 of the Statute of 
Frauds requires a writing in case of a “special promise” to answer for the debt, default, 
or miscarriage of another person. Some American courts have held that no writing 
is required when the surety is sufficiently “benefited” by the promise. See Campbell, 
“Guaranties and the Suretyship Phases of Letters of Credit,” 85 U. Pa. L. Rev. (1937) 
261, 262. Article 2015 of the French Civil Code provides simply that “Suretyship can- 
not be presumed; it ought to be expressed.” No form is required for any contract of 
guarantee in countries governed by French law (except Louisiana) and the Scandi- 
navian countries. See Cohen, “The Form of Contracts of Guarantee in Comparative 
Law,” 54 L.Q. Rev. (1938) 220; see also LCC 3039. The rule in Louisiana that “Parol 
evidence shall not be received to prove any promise to pay the debt of a third person” 
stems from the common law. See LCC 2278(3). By judicial manipulation, the Louisiana 
court has overcome the rule of LCC 2278(3), in a way paralleling the judicial abolition 
of the Statute of Frauds in the common law states. See Note, 44 Yale LJ. (1935) 1053. 
The Louisiana court holds that solidary suretyship does not come within its scope, and 
then it construes the agreement in question, when ambiguous, to be one of solidary 
suretyship, an interpretation adverse to the interests of the surety. In this way, the 
creditor is given a right of action against a surety whose promise is not in writing. 
See, e.g., Collier v. Brown, 19 La. App. 567, 141 So. 405 (1932). But cf. LCC 2093 (an 
obligation in solido ought not to be presumed). The problem of the necessity of a writing 
is more academic than practical. A vocational lender rarely, if ever, accepts the promise 
of a putative surety unless the agreement is in writing. At any rate, the rule in Louisiana 
should be its reverse: a solidary surety needs more protection than the simple surety, as 
the latter has the benefit of discussion. 

On the interruption of prescription and the effect of solidarity, see Req. 23 juillet 
1929, D.P. 1931. I. 70, note Holleaux. Whereas an interrupting act of prescription by 
the creditor against a simple surety has no effect against the principal, the case is 
otherwise when the surety is bound in solido with the debtor. The Civil Code provides 
that a citation served upon one debtor in solido, or his acknowledgment of the debt, 
interrupts the prescription with regard to all the others and even their heirs. FCC 
2249; LCC 3552. 

20 There is no requirement that the creditor must sue the debtor first. That is to 
say, the benefit of discussion must be claimed by the surety when he is sued. It is 
a dilatory plea that must be raised im limine litis, before issue joined. See FCC 2022; 
LCC 3046; Farmers’ & Merchants’ Bank v. Davies, 144 La. 532, 80 So. 713 (1919). 
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property of the principal debtor available for seizure within the juris- 
diction and “advance enough money” for the levy and sale.** The 
surety’s right to discussion also depends upon an adequate description 
of the assets of the debtor.” The property must not be encumbered 
with other debts or involved in litigation. When, under a plea of dis- 
cussion, the surety has pointed out property subject to seizure in the 
jurisdiction and has furnished funds to have the discussion effected, the 
creditor must suffer the loss for the insolvency of the principal debtor, 
to the amount of the property pointed out, in case the loss occurred 
through remissness in commencing proceedings.” 

The surety, it is seen, obtains two advantages from the plea of discus- 
sion. First of all, judgment against him is deferred pending the securing 
and execution of judgment against the principal debtor.” The property 
pointed out may be sufficient to satisfy the creditor. Secondly, if there 
was property that could have satisfied the creditor, and the creditor is 
remiss, the resulting loss falls on the creditor and not on the surety. It 
will be the creditor’s loss.** 

The Civil Code provides that a surety on a judicial bond cannot de- 
mand the discussion of the property of the principal debtor.” The 
motive for the rule is uncertain. The theory seems to be that the benefit 


21 FCC 2023; LCC 3047. See Curtis v. Martin, 5 Mart. (O.S.) 674 (La. 1818). 

*2 Designation of immovable property must be by metes and bounds. A reference to 
a plantation by name, even though well known, was held insufficient in Hill, McLean 
Co. v. Miller, 7 La. Ann. 621 (1852). 

28 FCC 2171; LCC 3404. 

*4FCC 2024; LCC 3048. 

*5In Louisiana, the creditor is allowed to join the debtor and surety in the same suit, 
and in this case, when judgment is obtained against both, the surety (unless he is a 
solidary surety) may urge that the judgment be first executed against the principal 
debtor. LCC 3051; Brink v. Bartlett, 105 La. 336, 29 So. 958 (1901); cf. Brock v. First 
State Bank & Trust Co., 187 La. 766, 175 So. 569 (1937) (benefit is not available to 
the solidary surety). Thus, the benefit of discussion serves to delay execution and not 
suit against the surety when he is sued along with the debtor. LCC 3051 does not 
derive from the French Code. It diminishes the importance of the benefit of discussion. 

26 See FCC 2037; LCC 3061. 

*7 FCC 2042; LCC 3066. There are three types of surety: the conventional surety, the 
egal surety, and the judiciz al surety. See FCC 2040-2043; L CC 3064-3070. The distinction 
in the types of surety is made from the point of view of the debtor, not of the surety. 
In certain situations, there is a legal obligation upon the debtor to furnish a surety 
(or other security). From the viewpoint of the surety, the surety is always voluntary, 
even if he is a legal or judicial surety. When the debtor is required by the judgment of 
court to furnish surety (as in cases of attachment, garnishment, and appeal), the surety 
is called a “judicial surety”; when required by a text of law, the surety is called a 
“legal surety.” See 2 Ripert et Boulanger, Traité Elémentaire de Droit Civil de Planiol 
(4th ed. 1952) § 1929. In the former case, the law authorizes the judge to act, but it 
leaves to him the responsibility of determining the need for surety. It is in this sense 
that the surety is called a “judicial” rather than a “legal” surety. In commercial prac- 
tice, the terms employed for legal and judicial surety bonds are, respectively, “fiduciary 
bonds” and “court bonds.” The distinction today between legal and judicial sureties 
has lost importance by virtue of legislation placing most judicial and legal sureties on 
the same footing. See LCC 3066, as amended. 


we 
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of discussion is a concession accorded to the surety (who in former 
times was essentially gratuitous), and it is considered that this favor is 
not justified when the law itself demands that the creditor shall be 
furnished a surety. Such a creditor need not go to the expense and loss 
of time incurred in pursuing the debtor. 

2. Benefit of Division. The benefit of division (beneficium divisionis) 
presupposes several sureties for the same principal obligation. The bene- 
fit is applicable when one of the sureties is sued for the whole or more 
than a pro rata share of the principal obligation. Each of several sureties 
is obliged for the entire debt,” but the law gives them a benefit of 
division.** The benefit of division is available even though the sureties 
were engaged in separate acts. Emperor Hadrian (117-138 A.D.) in- 
troduced the beneficium divisionis.” It is preserved in the civil codes of 
Louisiana, France, and Italy, but not of Germany. The deneficium 
divisionis is not recognized in common law jurisdictions. It is contrary 
to the common law theory, essentially feudal in origin, of joint and sev- 
eral liability in contract. 

Under the benefit of division, the creditor, on demand of the surety 
sued, must divide and apportion his claim among the sureties who are 
solvent at the time of the action. By the plea of discussion, just con- 


*8 But why then omit the “legal surety” and provide only for the judicial surety? 
See supra note 27. In the year 1855, Louisiana amended LCC 3066 to include the legal 
surety, but curiously enough, instead of depriving him of the benefit of discussion, the 
amendment, in a fashion, gives the benefit to some of the judicial and legal sureties. 
The amendment thus changes the apparent logic of the initial article, although the 
earlier version of the article remains as the first sentence of the amended version, to 
wit, “[a] judicial surety cannot demand the discussion of the property of the principal 
debtor. But no suit shall be instituted against any surety on any appeal bond, nor on 
the bond of any administrator, tutor, curator, executor, or syndic, until the necessary 
steps have been taken to enforce payment against the principal.” See LCC 3066; Posey 
v. Hammer, 210 La. 382, 27 So.2d 158 (1946), noted in 7 La. L. Rev. (1947) 232. 
Although it was probably originally intended that the duties of the creditor were to be 
more onerous With regard to the conventional surety than with regard to the judicial 
or legal surety, the opposite result has transpired, since the conventional surety usually 
waives or fails to plead the benefit of discussion. The automatic right of discussion of 
the judicial and legal sureties listed in LCC 3066 has turned out to be superior to the 
conventional surety’s benefit of discussion. It is automatic, and the surety apparently 
does not have to point out property of the debtor available for seizure. 

The Civil Code provides that a person who acts as surety for a judicial surety can- 
not demand that the principal debtor’s or the surety’s property shall be first seized and 
sold. FCC 2043; LCC 3067. The theory is that the sub-surety can have no better rights 
than the person he is surety for. However, in view of the change in the Louisiana Civil 
Code, giving an automatic plea of discussion to the surety on an appeal bond, and to 
other sureties, as just pointed out, an appropriate amendment giving the same right to 
the sub-surety is in order in Louisiana. 

29 FCC 2025; LCC 3049. 

80 FCC 2026; LCC 3049. 

31 The Rescript of Hadrian enacted that the creditor could be restrained from prosecut- 
ing his claim against any co-surety for more than the latter’s share or proportion of the 
whole liability. D. 46.1.26-27; see Hunter, Introduction to Roman Law (9th ed., Law- 
son, 1955) 137. 
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sidered, the surety says to the creditor to proceed first against the 
debtor; the plea of discussion may be urged regardless of the number 
of sureties, this factor being immaterial. The plea of division, on the 
other hand, is only applicable when at least two persons have become 
sureties for the same debt.** By the plea of division, any one of them, 
when sued, may demand that the creditor divide his action by reducing 
his demand to the share and portion of each surety.** While each surety 
is liable for the entire debt, the beneficium divisionis allows the surety 
to pay a share and thereby to place upon the creditor, rather than upon 
the surety, the task of collecting the remaining shares from the other 
sureties. Unlike the benefit of discussion, the benefit of division is gen- 
eral, applying to all types of surety, whether conventional, legal, or 
judicial. 

The benefit of division, as the benefit of discussion, may be stipulated 
away. It is waived by an express renunciation in the contract of surety- 
ship,”* or impliedly by the sureties binding themselves in solido with the 
principal debtor.** Similar to the common law rule regarding the liabil- 
ity of joint and several obligors, the Civil Code provides as a general 
rule of contract that “[t]he creditor of an obligation contracted in solido 
may apply to any one of the debtors he pleases, without the debtors’ 
having a right to plead the benefit of division.”** The provision is ap- 
plicable to sureties who bind themselves in solido with the debtor or 
who otherwise waive the benefit of division.*’ Under the Negotiable 
Instruments Law, each unqualified indorser agrees to pay the whole ob- 


32 The benefit of division presupposes the obligation of several sureties “for the same 
debtor and for the same debt.” See LCC 3058; FCC 2033. Hence they are not entitled 
to the benefit of division when each of them has guaranteed a separate part of the 
same debt. 

33 FCC 2025-2026; LCC 3049. 

84FCC 2026; LCC 3049. 

85 See Bruce Co. v. Lambour, 123 La. 969, 49 So. 659 (1909); see also FCC 1203; 
LCC 2094. 

SSFCC 1203; LCC 2094. 

87 See Wille, Principles of South African Law (1949) 444. But cf. Bruce Co. v 
Lambour, 123 La. 969, 49 So. 659 (1909). The rule of FCC 2025 and LCC 3049 (that 
when several persons have become sureties of the same principal debtor in respect of 
the same debt, they are each liable to pay the whole debt) is an exception to the ordinary 
principle of the civil law. The general principle is that when several persons bind them- 
selves to pay a debt to a person, each one is assumed to bind himself to pay his share 
only therein, and if anything more is asked of him it must be expressly stipulated. See 
FCC 1202; LCC 2093. The general principle at common law is different. The duty of 
one of several debtors is to pay the entire amount, and not just a share, unless otherwise 
specified. Each of them is prima facie jointly liable. See Williams, Joint Obligations 
(1949); see also Williams, Joint Torts and Contributory Negligence (1951). 

It is to be noted that the benefit of division (and the benefit of discussion) is re- 
nounced where the sureties bind themselves as co-promisors with the principal debtor, 
and not where the sureties simply inter se bind themselves in solido, since, by the 
operation of law, several sureties for the same debt and debtor are each liable in solido 
for the entire debt, and therefore an express agreement to that effect does not increase 
the legal obligation of any one of them. 
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ligation, just as each surety, but the indorser is not given the benefit of 
division.** At common law a surety seems always to have had the right 
to have co-sureties joined in the action.” 

The civil law benefit of division, as the benefit of discussion, must be 
claimed by the surety or else it is waived. It has been held that the ex- 
ception of division, unlike the exception of discussion, need not be 
pleaded in limine litis, but at least it must be specially asked for in 
the answer.” The exception of discussion is only dilatory, as it simply 
postpones without defeating the creditor’s recourse to the surety, 
whereas the exception of division is peremptory. Once the execution is 
in issue it determines the creditor’s claim and the surety’s liability.” 

The risk of insolvency of a surety, prior to the demand of the benefit 
of division, falls upon the other sureties, and not upon the creditor.” 
The plea of division raises an issue of fact, namely, the solvency of the 
other sureties. This is tested at the time the division is demanded. When 
the plea of division is urged, the burden is upon the creditor to show 
the insolvency of a surety.** According to the enactment of Emperor 
Hadrian,** which is followed in the Civil Code,*° a surety who has the 
action severed is liable for his proportional share of the liability of any 
other surety who was insolvent at the time when the action was sev- 
ered.*° 


38 See Farmers’ & Merchants’ Bank v. Davies, 144 La. 532, 80 So. 713 (1919). A per- 
son who puts his name on the back of a non-negotiable instrument is presumed to be a 
surety for the payor. Commercial Bank & Trust Co. of Alexandria v. Turregano, 172 La. 
429, 134 So. 383 (1931). 

39 See Buckland and McNair, Roman Law and Common Law (1952) 325. Although 
the creditor at common law may not be compelled to sue co-sureties only for their 
respective shares of the debt, one surety may compel the others to pay, in order to 
avoid paying the whole debt himself. See Wolmershausen v. Gullick, L.R. [1893] 
2 Ch. Div. 514; Davies v. First National Bank, 86 Ore. 474, 161 Pac. 93, 168 Pac. 929 
(1917). 

40 See Metropolitan Bank v. Muller, 50 La. Ann. 1278, 24 So. 295 (1898). In France, 
the benefit of division, unlike the benefit of discussion, can be invoked in any stage of 
the trial and not only in limine litis. It is a peremptory exception. 2 Colin et Capitant, 
Précis de Droit Civil (9th ed., de la Morandiére, 1950) § 963. 

41 See Hewitson, Suretyship—Its Origin and History in Outline (1927) 132. 

42 FCC 2026; LCC 3049. 

43 See Parker & Co. v. Guillot, 118 La. 223, 42 So. 782 (1907). 

44 See Lee, The Elements of Roman Law (4th ed. 1956) 369. 

45 FCC 2026; see also LCC 3045. 

46 However, it appears that in Louisiana the availability of the plea of division 
depends upon the solvency of all of the sureties, which is to say that the creditor can 
defeat a surety’s plea of division by establishing the insolvency of one of the sureties. 
See Commercial Bank & Trust Co. of Alexandria v. Turregano, 172 La. 429, 134 So. 383 
(1931); see also Parker & Co. v. Guillot, supra note 43 (insolvency not established by 
proof). This view might be justified by a literal application of the first paragraph of 
LCC 3049, which provides that “[w]hen several persons have become sureties for the 
same debt, each of them is individually liable for the whole of the debt, in case of 
insolvency of any of them.” However, the position that beneficium divisionis is lost by 
the insolvency of one of the sureties seems questionable when there are several sureties 
and at least two of them are solvent. Query: Suppose that one of the sureties is not 
validly engaged. What is the effect on the benefit of division? 
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In short, it is seen that the plea of division in the civil law converts 
the liability of the co-sureties from several to pro-rata.” The co-surety 
becomes responsible to the creditor only for a share of the debt rather 
than for the whole debt. The risk of insolvency of any surety occurring 
after the time of the plea shifts from the co-sureties to the creditor.** The 
benefits of discussion and division, although useful to the surety, can 
be vexing to the creditor. As a result, they are in practice frequently 
renounced.”® The creditor requires that the surety stipulate away the 
defenses of discussion and division. He thereby removes the shackles 
as to whom he has to pursue for satisfaction of the obligation. This is 
not to say that the surety is thereby left without remedies. When he 
pays the debt, he can at his choice exercise the creditor’s rights against 
the debtor through subrogation, or he can ask for contribution from the 
other sureties. 

3. Other Pleas. There are, in addition to the’benefit of discussion and 
benefit of division, other pleas which the surety may urge against the 
creditor. Suretyship is an accessory obligation, a satellite, and therefore 
requires a valid underlying principal obligation to which it can attach.” 
The surety can raise any defense which renders the principal contract 
invalid, and apparently he may plead a relative nullity of the principal 
obligation, even though the debtor has not disaffrmed the contract.™ 


47 The same result takes place if the creditor has himself voluntarily div —-, his 
action among the co-sureties. See FCC 2027; LCC 3050. 

48 FCC 2027; LCC 3050. 

49 See 2 Planiol, Treatise on the Civil Law (11th ed. 1939) § 2351. 

50 FCC 2012; LCC 3036. All sureties, including the civil law solidary surety and the 
common law surety, are accessorial obligors. “The Roman law concept of fideiussio 
required that the liability of the surety and the principal should be co-extensive, and 
if the surety’s liability were greater than that of the principal the transaction was 
rendered void for all purposes, on the ground, as Hunter says, that ‘the obligation is 
only accessory to the principal obligation and there cannot be more in the accessory 
than there is in the principal.” . . . English law recognizes the rule of civil law that a 
contract of suretyship is dependent upon the existence and continued existence of a 
principal obligation and that there has been no wholesale attempt to treat a surety as 
a principal or his obligation as one of indemnity. This result has ensued partly from 
the basic concept of guarantee as dealt with by the Statute of Frauds and as elaborated 
by judicial decision, and partly by reliance upon Pothier’s statements of the civil law 
which have received judicial approval both in direct form and also indirectly through 
DeColyar’s work on the Law of Guarantee. . . . It can fairly be said then that there 
has been no rigid application of the general rule recognized by English law that the 
liability of a surety is co-extensive with that of the principal.” Mitchell, “Is a Surety’s 
Liability Co-extensive With That of the Principal Debtor?” 63 L.Q. Rev. (1947) 355, 
33/, 3/0, 371. 

51 See Hubert, “The Nature and Essentials of Conventional Suretyship,” 13 Tul. L. 
Rev. (1939) 519. In the case of an absolute nullity of the principal obligation, the theory 
and practice is simple: an absolute nullity can be invoked by any interested person. 
The absolute nullity of the principal obligation entails the absolute nullity of the 
contract of suretyship; the contract of suretyship has nothing upon which it can rest, 
and it therefore falls. 

With regard to relative nullities of the principal obligation, the Code Civil, after 
stating that suretyship can only be given for the performance of valid contracts, goes 
on to say that “A man may, however, become surety for an obligation of which the 
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The surety may have the defense that the principal contract has been 
extinguished, and consequently his own. The surety can, of course, 
plead a vice of consent in his own suretyship contract. Briefly put, the 





principal debtor might get a discharge by an exception merely personal to him; such 
as that of being a minor.” FCC 2012; LCC 3036. The incapacity of the principal debtor 
is generally the reason why the creditor demands a surety, and so it would be an 
anomaly to permit the surety to raise the defense. Accord: Winn v. Sanford, 145 Mass, 
302, 14 N.E. 119, 121 (1887); Pingrey, A Treatise on the Law of Suretyship and 
Guaranty (1901) 2. In the event that such a debtor does not satisfy the creditor, the 
loss falls upon the surety, as his right of indemnification will be precluded by the 
debtor’s personal defense. The incapacity of the debtor may have been unknown to 
the surety and may or may not have prompted the requirement of security. See 
A.L.I. Restatement, Security (1941) § 125. Under the provisions of the Code, literally 
read, ignorance of the debtor’s incapacity does not afford a defense to the surety 
(FCC 2036; LCC 3060), but if the creditor knew of the debtor’s incapacity and knew 
that the surety was unaware of the incapacity, it might be maintained that the 
creditor has defrauded the surety. 

The Civil Code provides: “The surety may oppose to the creditor all the exceptions 
belonging to the principal debtor, and which are inherent to the debt; but he cannot 
oppose exceptions which are personal to the debtor.”” FCC 2036; LCC 3060. What are 
exceptions which are “inherent to the debt?” What are exceptions which are “personal 
to the debtor?” The distinction in the type of nullities in the general law of contracts 
is between absolute and relative nullities. An absolute nullity can be invoked by any 
interested person whereas a relative nullity can be invoked only by the person for whose 
benefit the law was designed to protect. FCC 1117; LCC 1881. Relative nullities are 
considered in the general law of contract as a defense which is personal to the obligor. 
In the law of suretyship a distinction in the Civil Code is made in relative nullities 
between exceptions which are “inherent to the debt” and exceptions which are 
“personal to the debtor.” FCC 2036; LCC 3060. The term “personal defense” is thus 
applied to both the genus and the species. The distinction found in the Civil Code 
stems from the French jurisconsult Pothier. As the Louisiana Supreme Court said on 
one occasion: “The surety is not entitled to every exception which the principal debtor 
may urge. He has a right to oppose all which are inherent to the debt, not those which 
are personal to the debtor. Pothier distinguishes them into exceptiones in personam and 
exceptiones in rem. The latter, which go to the contract itself, such as fraud, violence, 
or whatever entirely avoids the obligation, may be pleaded by the surety; but the 
former, which are grounded on the insolvency or partial solvency of the debtor, or 
which result from a cession of his property, or are the consequences of his minority, 
cannot be opposed to the creditor.” Baldwin v. Gordon, 12 Mart. (O.S.) 378, 385 
(La. 1822); see Comment, 46 Yale L.J. (1937) 833, 840 (usurious loan). The distinction 
between a “defense inherent in the debt” and a “defense personal to the principal” is 
also used in the common law. See Hanna, Cases and Materials on Security (3d ed. 
1959) 576. 

Incapacity, such as infancy and insanity, is considered as a defense “personal” to the 
principal debtor because it exists entirely apart from the transaction guaranteed and 
solely because it is available to that particular principal debtor. See Federal Schools 
Inc. v. Kuntz, 16 La. 289, 134 So. 118 (1931).The defense of immunity from suit 
which, for example, is given to state officials, is likewise a personal defense and would 
be unavailable to a surety on an official bond. In Rome v. London & Lancashire 
Indemnity Co. of America, 169 So. 132 (La. App. 1936), it was held that an insurance 
company should not plead the immunity of the insured, a public corporation, for 
liability in tort. The defense of ultra vires which is based on public policy is “inherent” 
in the obligation and therefore would be available to a surety. In the early law when 
slaves were legally incapable of contracting, it was held that a surety was not liable 
on the “contract” of a slave. Levy v. Wise, 15 La. Ann. 38 (1860). Compensation and 
prescription are examples of exceptions inherent to the debt and hence can be invoked 
independently of the principal debtor. A special codal provision allows the plea of 
compensation. FCC 1294; LCC 2211. 
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causes of extinction of suretyship can be divided into two groups: first, 
causes extinguishing the principal obligation, and at the same time by 








The Code lists the incapacity of minority of the principal debtor as an exception 
personal to the debtor. FCC 2012; LCC 3036. There are other forms of relative nullity, 
for example: vices of consent, default of the object or cause of the obligation. Are 
these exceptions, in the language of the Code (FCC 2036; LCC 3060), “inherent to 
the debt” or “personal to the debtor?” The Louisiana Supreme Court, in the case above 
quoted, apparently places vices of consent in the category of defenses “inherent to the 
debt.” Baldwin v. Gordon, supra. 

The right of a surety to invoke a relative nullity of a principal obligation arises in 
three different situations. In the situation where the nullity has been claimed by the 
principal debtor, the suretyship falls simultaneously with the principal obligation. The 
suretyship contract is extinguished as a consequence of the extinction of the principal 
obligation. In the situation where the obligation has been confirmed by the principal 
debtor, the principal obligation is valid ab initio, and consequently, the suretyship 
contract is equally valid. The act of affirmance of the contract is not an act by the 
debtor which prejudices the surety, as the surety undertook to guarantee the obligation; 
this act is not done in fraud of the surety’s rights. It is in the intermediate situation, 
where the principal debtor has neither affirmed nor disafirmed, which has provoked 
differences of opinion. 

The right of the surety to invoke a relative nullity of the principal obligation in the 
intermediate situation has not been developed in Louisiana. The view has been 
expressed that in Louisiana the surety can plead the vices of consent even when the 
debtor remains silent. Hubert, “The Nature and Essentials of Conventional Suretyship,” 
13 Tul. L. Rev. (1938) 519, 531. Under corresponding articles in the French Civil Code 
(FCC 2012, 2036), a number of French authors have expressed the opinion that the 
surety is able to secure his release for any cause which would be available to the prin- 
cipal debtor except the incapacity of the debtor. See 21 Baudry-Lacantinerie et Wahl, 
Traité Théorique et Pratique de Droit Civil (2d ed. 1900) § 948; 28 Laurent, Principes 
de Droit Civil Francais (5th ed. 1893) §§ 138-139; 12 Huc, Commentaire Théorique 
et Pratique du Code Civil (1899) §§ 167, 169. This rule is followed as well by most 
common law jurisdictions. See Arant, Handbook of the Law of Suretyship and 
Guaranty (1931) 164 et seq.; Williston, Contracts (1926) § 1218. Thus, when the 
principal’s obligation is obtained by duress or fraud on the part of the creditor, the 
surety may defend on these grounds, unless he undertook his obligation with knowledge 
of the fraud or duress. See Arant, op. cit., supra; A.L.I. Restatement, Security (1941) 
§ 118(2). Cf. FCC 2013; LCC 3037 (a surety who contracts under more onerous condi- 
tions than the debtor is actually a principal). When the surety engages himself with 
knowledge of the vice of consent, he contracts, in effect, to guarantee the creditor 
against that nullity. 

The A.L.I. Restatement of Security suggests that the creditor’s concealment of his 
practice of fraud or duress on the principal is fraud upon the surety himself. A.L.I. 
Restatement, Security (1941) § 118, Comment (c). But see Note, 28 Yale L.J. (1919) 
410. Furthermore, fraud and duress can be classified as “inherent” in the debt rather 
than as “personal” to the principal, on the theory that they are motives producing the 
transaction itself and thus affect the debt as well as the parties. See Comment, 27 Iowa 
L. Rev. (1942) 601, 614; see also FCC 2036; LCC 3060; Baldwin v. Gordon, supra. 
The projet of the new French Civil Code lists a relative nullity such as error, fraud, 
or violence, as an exception inherent to the debt. 

A minority, but substantial number, of common law jurisdictions do not allow the 
surety to oppose to the creditor the vices of the debtor’s consent, when the debtor has 
taken no steps to disaffirm the contract and to return whatever consideration he has 
received. See Comment, 27 Iowa L. Rev. (1942) 601, 612-613; cf. FCC 2031; LCC 3056 
(Query: Can a surety set up as a defense a creditor’s breach of warranty? Suppose, for 
example, a defective motor in the automobile for which the note sued on was given— 
when can it be considered that the debtor has confirmed the contract?). The minority 
view is in accord with the principle in the general law of contract that a relative 
nullity can be invoked only by the person suffering the disability. The principal obliga- 
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way of consequence that of the surety; and, second, causes extinguish- 
ing the obligation of the surety, but not the principal obligation.” 


III. Errecrs of SurETYsHIP BETWEEN DEBTOR AND SURETY 


The laws on the effects of suretyship between the debtor and the 
surety apply to single or co-sureties.”* 

1. Subrogation. When the surety or sureties pay the creditor in satis- 
faction of the debt, the debtor’s obligation is not at an end. A new 
creditor is substituted for the old. In the modern civil law as well as at 
common law, a surety who has satisfied the creditor is subrogated as a 
matter of law to his rights against the debtor. The surety, by the mere 
fact of payment, is put into the shoes of the creditor. Although subro- 
gation is treated in the Civil Code in a chapter entitled “Of the Manner 
in which Obligations may be Extinguished,”™ it is perhaps more ac- 
curate to say that subrogation constitutes a means of transmission rather 
than a means of extinction of an obligation. It is true that the debtor’s 
obligation is extinguished with regard to the creditor, but it is trans- 
mitted or substituted with all its accessories to the surety.” 

There are two kinds of subrogation: conventional and legal.” As the 
terms imply, conventional subrogation is achieved by the agreement of 
the parties,’ whereas legal subrogation is achieved by the effect of the 
law, by the sole fact that a person is in a particular position.** The 





tion is valid, and hence there is underlying support for an accessory obligation. If the 
surety is allowed to invoke the nullity, the situation could result where the debtor later 
confirms and is bound, but the surety has been released. The German Civil Code allows 
the surety to refuse to satisfy the creditor as long as the principal debtor conserves the 
right of nullity. Art. 770, German Civil Code of 1896. There is the possibility of abuse 
in this provision; sureties in all cases may urge the defense. 

52 The obligation arising from a contract of suretyship is extinguished by the same 
causes that extinguish other obligations. FCC 2034; LCC 3059. Obligations are 
extinguished by (1) payment, (2) novation, (3) voluntary remission, (4) compensation, 
(5) confusion, (6) loss of the thing, (7) aullity or rescission, (8) dissolving condition, 
and (9) prescription. FCC 1234; LCC 2130. When there are several sureties, and the 
creditor grants a remission to one of them, the others are not discharged, but they 
benefit by the remission to the extent of the portion of the one who has been discharged. 
The creditor must deduct the share of the one released when he proceeds against the 
others. FCC 1285, 1287; LCC 2203, 2205. 

58 FCC 2028-2032; LCC 3052-3057. 

54 See Title IV, Chapter 5, LCC 2159-2162 (FCC 1249-1252). 

55 Compare §§ 119(1) and 121 of the Negotiable Instruments Law. 

56 FCC 1249; LCC 2159. 

8? FCC 1250; LCC 2160. 

58 FCC 1251; LCC 2161. Legal subrogation is automatic, whereas in contractual subro- 
gation, the creditor must assign or cede his rights to the third person against the debtor. 
A stranger who pays the debt of another obtains no rights against the debtor by 
operation of law; he must obtain a contractual subrogation from the creditor. FCC 1250; 
LCC 2160; compare FCC 1375; LCC 2299; Radin, Handbook on Roman Law (1927) 
§ 112 (he is not a “negotiorum gestor’ as he does not intend to benefit the debtor). 
In contractual subrogation, the third person is actually buying the debt. The surety, 
unlike a stranger to the obligation, obtains by payment a legal or automatic subrogation 
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surety is entitled to legal subrogation as he is, as the Civil Code puts it, 
one “who, being bound with others, or for others, for the payment of 
the debt, had an interest in discharging it.”*° 

The surety, since he is subrogated by law to the rights of the creditor, 
has no need for an assignment of the claim of the creditor and any 
securities of the debtor or other sureties. A surety who has obtained the 
release of the debtor at a discounted amount apparently cannot claim 
the full nominal debt from the debtor by way of a conventional subro- 
gation.” The surety and principal debtor, however, can agree on the 
extent of the surety’s indemnification from the debtor.” 

2. Scope of Indemnification. The Civil Code provides that the “surety 
who has paid the debt, has his remedy against the principal debtor” 





to the creditor’s claim against the debtor. He has a right of indemnity over against the 
principal debtor, whether he became surety with or without the knowledge of the 
principal debtor. FCC 2028; LCC 3052. 

59 FCC 1251; LCC 2161; see Comment, 25 Tul. L. Rev. (1951) 358. Fidelity, fire, 
casualty, and other insurers have a legal right of subrogation. See Patterson, Essentials 
of Insurance Law (2d ed. 1957) 148. But see United States Fidelity & Guaranty Co. v. 
Thomas, 129 So. 556 (La. App. 1930). As a matter of practice, insurers obtain conven- 
tional subrogation agreements so as clearly to be able to recover from the person who 
caused the loss. See Morgan, “The History and Economics of Suretyship,” 12 Corn. L.Q. 
(1927) 487, 496; Comment, 11 Tenn. L. Rev. (1932) 61. Insurance contracts, other 
than life and accident, are contracts of indemnity. An indemnity contract is primarily 
accessorial. In suretyship the liability of the principal is said to be contractual, whereas 
in insurance the liability of the one against whom subrogation is available, is usually 
delictual. See Meyer v. Building & Realty Service Co., 209 Ind. 125, 196 N.E. 250, 253 
(1935); Langmaid, “Some Recent Subrogation Problems in the Law of Suretyship and 
Insurance,” 47 Harv. L. Rev. (1934) 976, 987. The protection against the acts of a 
group of employees has been called both “fidelity insurance” and “fidelity suretyship,” 
but as the liability of the faithless employee is delictual, based upon the relationship 
rather than upon contract, the contract is more properly called one of insurance. 
Cf. United States Fidelity and Guaranty Co. v. Thomas, 14 La. App. 117, 129 So. 556 
(1930) (counsel argued that case is one of suretyship, as an obligation to do was 
guaranteed, namely the obligation of remaining honest). 

6° See infra discussion supported by note 73. 

61 The surety may wish to make an agreement with the principal debtor which goes 
beyond the rights obtained by legal subrogation, in order to be reimbursed for any and 
all costs arising out of his obligation as surety. See Note, 15 La. L. Rev. (1955) 292. 
It is interesting to note that in England and in most American states the surety by 
way of bail in criminal cases, unlike other sureties, does not have a right of reimburse- 
ment against the principal. In effect, then, the bail bond surety is a principal obligor 
and not an accessorial obligor. However, a surety company in Louisiana, as in many 
states, can by virtue of special legislation contract with the accused for reimbursement. 
See La. R.S. 15:90. The right to contract for indemnity, however, is not available to 
the personal or individual surety on a bail bond. Traditionally, a contract of indemnity 
made by any type of surety on a bail bond was not permitted on the theory that the 
contract for indemnity would result in laxity on the part of the surety in securing the 
appearance of the principal for trial. Indemnification appears justified today, since the 
theory of bail has been altered by the rule that the accused himself may deposit money 
for his own bail. See Moloney v. Nelson, 158 N.Y. 351, 53 N.E. 31, 32 (1899). At any 
rate, there is no reason to distinguish between the rights of the personal surety and 
the commercial surety. If the commercial surety on a bail bond is entitled to indemnity, 
so then is the personal surety. See Note, 4 Wash. & Lee L. Rev. (1947) 228; see also 
Notes, 31 Minn. L. Rev. (1947) 382; 33 Va. L. Rev. (1947) 364. 
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and that the surety may recover for the principal and interest, and for 
those costs of suit charged against him after he has notified the debtor 
of the action against him.” As the debtor may wish to satisfy the claim 
and avoid the cost of litigation, he is not required to reimburse costs to 
a surety who does not inform him of the suit.” 

In the event that a surety secures two or more principal debtors owing 
a debt jointly, the surety may obtain indemnification for the entire debt 
from any one of them. As the Civil Code provides,” “When there exist 
several principal debtors in solido for the same debt, he who became a 
surety to them all, has his remedy against each of them for the whole 
amount of what he may have paid.”* On the other hand, a principal 
debtor can claim against co-debtors (and a surety against co-sureties) 
only the part owing by each, plus the divided share of any insolvent 


66 


one. 

The situation of several principal debtors secured by a single surety 
is not of frequent occurrence in practice.” To take a more hypothetical 
situation, suppose that the surety guarantees only one rather than all of 
the solidary sureties. The surety unquestionably has a right of recourse, 
for the amount that he has paid, against the secured co-debtor. But can 
he equally proceed for his entire disbursement against the other solidary 
co-debtors? A negative answer may be derived from the codal provision 
above quoted." Against the co-debtors who are not secured, the surety 
has the recourse of the secured debtor, and hence must divide his re- 
course. Against these co-debtors, the surety is not in the position of a 
surety subrogated to a creditor, but in the position solely of the secured 
co-debtor, being able to exercise his rights against the other debtors.” 


®2 FCC 2028; LCC 3052. 

63 The expenses which the surety may recover in connection with being sued on his 
contract, apart from principal and interest and formal legal costs, are attorney’s and 
investigator’s fees necessary for the defense of the suit. See Fidelity & Deposit Co. of 
Maryland v. Johnson, 2 Orl. App. (La.) 290 (1905). However, the costs incurred by 
the surety in a suit against the debtor cannot be claimed under legal subrogation, but 
the general rule is that court costs are awarded to the successful litigant. The surety may 
recover costs, including court costs and attorney’s fees, by contracting with the debtor 
for reimbursement of any and all costs arising out of the transaction of suretyship. 
In modern times the practice has been established among the commercial surety com- 
panies of requiring the principal debtor to agree to indemnify the surety against any 
loss which might arise from the suretyship undertaking. The usual provision for 
indemnification is for “any and all liability, damages, loss, costs, charges and expenses 
of whatsoever kind or nature, including counsel and attorney’s fees.” See Note, 15 La. 
L. Rev. (1955) 292; cf. Standard Acc. Ins. Co. v. St. Romain, 224 La. 382, 69 So.2d 508 
(1953). It has been held in France that interest runs as against the principal debtor 
by operation of law from the time that the surety has paid the debt. S. (1842), II 247. 

S*#FCC 2030; LCC 3054. 

85 Tbid. 

66 FCC 1214; LCC 2104. 

687 FCC 2030; LCC 3054. 

68 Supra. 

69 See FCC 1214; LCC 2104; 6 DePage, Traité Elémentaire de Droit Civil Belge 
(1953) § 932; see also Comment, 15 U. Chi. L. Rev. (1948) 371. Cf. FCC 1251(3); 
LCC 2161(3). 
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3. Discounted Payment. A surety who has obtained a total liberation 
of the debtor from the creditor, but has done so by paying a sum 
smaller than the amount of the debt,” can claim from the debtor only 
the discounted amount and not the full nominal debt.” By the theory 
of legal subrogation, which is in effect a legal assignment of the cred- 
itor’s full rights against the debtor, it might appear that the surety, al- 
though he obtained a discount, could also seek full payment of the 
obligation from the debtor. There is implied, however, the condition 
that the debtor may take advantage of any discount that the surety ob- 
tains from the creditor. This rule presumes that the surety does not 
bargain with the creditor for the purpose of later making a profit, but 
rather of acting as an accommodation for the debtor. The surety, after 
all, is supposed to be a friend of the debtor. The actual amount of the 
surety’s payment to the creditor is the measure of his rights against the 
debtor.”* This limitation is recognized by nearly all the French authors. 
The rule is apparently the same even though the surety obtains a con- 
ventional subrogation of the face amount of the claim.” 

4. Partial Suretyship. Suretyship may be contracted for only a part of 
the debt,” although ordinarily in practice suretyship is for the full debt. 
The fact that a surety is subrogated as of right does not allow him to 
claim anything from the debtor until the creditor has been completely 
satishied.*° In the civil law as well as at common law, a creditor who has 
been partially satisfied “may exercise his right for what remains due, in 
preference to him from whom he has received only a partial pay- 
ment.”** Corporate sureties in their contracts of suretyship seek to 
negate the effect of this provision.” 


7° For example, the surety and creditor settle for seventy cents on the dollar. 

1 See Long v. Templeman, 24 La. Ann. 564 (1872); see also Succession of Dinkgrave, 
31 La. Ann. 703 (1879). 

72 As LCC 3054 puts it, in another connection: the surety may recover for the 
amount which “he may have paid.” Accord: FCC 2030. A stranger who purchases with 
subrogation, however, can recover the full obligation, irrespective of the amount of his 
payment. A surety can collect from the debtor only what he has paid. This is not the 
case of a holder and owner of a negotiable note. See Long v. Templeman, 24 La. 
Ann. 564 (1872). 

*8 “The fact that the subrogation is conventional, as well as legal, adds nothing to it.” 
Phillips v. Pedarre, 156 La. 509, 100 So. 699 (1924). But see Fox v. Corry, 149 La. 
445, 89 So. 410 (1920). 

™ FCC 2013; LCC 3037. 

7FCC 1252; LCC 2162. In a conflict between creditor and surety in the case of 
partial suretyship, that is, where suretyship is contracted for only a part of the debt, 
the surety cannot plead payment by the principal debtor until the creditor has been 
fully paid. To illustrate: Peter owes $10,000. James signs as surety for $5,000. The 
discussion of Peter’s property yields only $5,000. The creditor has recourse against 
James for the $5,000 which remains. The surety was taken precisely to the end that 
his partial suretyship might guarantee in the total debt that part which up to the 
amount of the surety would not be paid. See Board of Health v. Teutonia, 137 La. 422, 
68 So. 748 (1915). 

"SBOC 1252: LCC 2162. 

"7 A waiver contractual clause in legal or judicial suretyship is invalid as being 
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5. Loss of Rights. The general principle in suretyship is that the 
surety upon payment has a right of recourse against the debtor. Two 
situations are presented in the civil law whereby the surety loses his 
rights against the debtor.’* The provisions are safeguards against a 
surety, a secondary accessorial obligor, at his whim paying the creditor, 
when it would have made a difference to the debtor. 

The first situation, which rarely arises, is where the debtor pays the 
creditor without notice of previous payment by the surety. The surety 
in this case cannot recover indemnification from the debtor. The risk 
of a second payment is placed upon the surety, because of his negli- 
gence. However, the surety has a right to reimbursement from the 
creditor, as the creditor is not entitled to two payments.” 

The second situation is where the surety voluntarily pays without 
notice to the debtor and the debtor has a valid defense.*® The surety is 
limited to an action against the creditor for restitution. In this situation, 
the surety has only the rights that any assignee of the creditor would 
have. The Civil Code provides that “When the surety has paid the debt 
without legal proceedings having been instituted, and without giving 
notice to the principal debtor, he has no right of indemnity against the 
principal debtor if the principal debtor could have proved that, at the 
date when the payment was made, the debt was extinguished.” In the 
Louisiana case of Thompson v. Wilson’s Executor, the surety suffered 
suit but did not inform the debtor.** The defense of the principal debtor 
available against the creditor was lack of consideration, which was un- 
known to the surety, and the court ruled that the surety could require 
payment from the debtor. According to the court, “the principal who 
suffers his surety to remain ignorant of these circumstances is without 
excuse.”** It would appear that this same logic applies to the case where 





against the policy of the law requiring the bond. See Davis v. West Louisiana Bank, 
155 La. 245, 99 So. 207 (1924). 

78 FCC 2031; LCC 3055, 3056. 

79 FCC 2031; LCC 3055. 

80 FCC 2031; LCC 3056. 

81 FCC 2031; accord: LCC 3056. Attention is directed to the use of the word “extin- 
guished” in FCC 2031 (“extinct” in LCC 3056). The Civil Code lacks words corre- 
sponding to void and voidable of the common law. French commentator Demolombe 
laments: “Our judicial language is truly imperfect; it is especially so in the case of 
nullities, where the terminology is full of confusions and equivocations. The commen- 
tators, the decisions and the statutes seem to confuse the null or inexistent act with 
the existent and annulable act; nullity with annulability.” 1 Demolombe, Des Contrats 
(1874) 368. 

82 13 La. 138 (1839). The Code allows a surety, even before making any payment, 
to obtain security from the debtor when a lawsuit exists against him. See FCC 2031(1); 
LCC 3057(1), see infra discussion. 

83 13 La. at p. 143. Suppose that the principal debt has prescribed, unknown to the 
surety, and the surety pays the creditor. May the surety recover from the debtor? 
May the surety recover back from the creditor? It is to be noted that the remedy of 
reclamation is not available to one who voluntarily pays a natural obligation. FCC 1235; 


LCC 2133. 
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the surety pays at the maturity of the debt without suffering suit and 
without informing the debtor (unless it is presumed that a suit furnishes 
constructive notice to the debtor). It can fairly be considered that a 
debtor is negligent if by the maturity of the obligation he has not in- 
formed the surety of the defense and yet he proposes to disaffirm the 
contract.”* 

In the civil law and at common law, the personal defenses of con- 
tractual incapacity, such as infancy and insanity, of the principal debtor 
are not available to the surety when sued by the creditor.*° The prin- 
cipal’s immunity from suit is generally the reason for the presence of a 
surety in the transaction. It is presumed that the surety at the time of 
obligating himself knew of the debtor’s contractual incapacity, and that 
this was the very need for suretyship. The surety, upon paying the 
creditor in these cases, cannot claim indemnification from the debtor, 
even though the latter “suffers his surety to remain ignorant of these 
circumstances.”*° A right of reimbursement against an infant or insane 
debtor would deprive them of traditional defenses. 

6. Rights of Surety against Debtor before Payment. In certain ex- 
ceptional cases, the surety in the civil law has an action in “indemnity” 
against the debtor in advance of any payment to the creditor.” The 
word “indemnity” usually implies compensation for an actual loss 
suffered. As used here in the Civil Code, however, the term means 
security against a judgment which is almost certain to be later rendered 
against the surety. The Civil Code lists five situations wherein a surety 
who has not yet paid the debt may proceed against the debtor for se- 
curity.** In all of these cases, the ulterior recourse of the surety against 
the debtor is in peril. The object of the anticipatory recourse is to ob- 
tain security, and not payment of the debt. Anticipatory recourse is 
available to the solidary surety as well as to the simple surety, inasmuch 
as both are accessory obligors.** The cases where the surety can act 
against the principal debtor before payment to the creditor are the 
following: 

(1) When the creditor has filed legal proceedings against the surety 
for payment.”” This situation presupposes necessarily the maturity of 


84 There is, of course, the possibility that the debtor is unaware of the contract of 
suretyship. “A man may be surety without the order or even the knowledge of the 
person for whom he becomes surety.” FCC 2014; LCC 3038. 

85 See FCC 2012, 2036; LCC 3036, 3060; International Textbook Co. v. Mabbott, 
159 Wis. 423, 150 N.W. 429 (1915). See discussion supra note 51. 

86 Thompson v. Wilson’s Executor, 13 La. 138, 143 (1839). 

87 FCC 2032; LCC 3057. 

88 Supra. 

89 See'6 DePage, Traité Elémentaire de Droit Civil Belge (1953) §§ 934-936. 

8° See Thompson v. Wilson’s Executor, 13 La. 138 (1839). This protection is particu- 
larly important when the surety has waived the benefit of discussion. See discussion 
supra, See also Rule 14 of the Federal Rules of Civil Procedure, on when a defendant 
may bring in a third party. 
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the debt and also that the creditor has not acted against the debtor. As 
in the second and fifth situations presented in the Civil Code, it is the 
inactivity of the creditor towards the debtor which endangers the re- 
course of the surety. 

(2) When the debtor is bankrupt or insolvent. Under this provision, 
it appears that when the principal debtor is in failing circumstances, 
the surety, although he has not yet paid, can attach the goods of the 
principal debtor, to answer the engagement which he had entered into 
for him. A person who must furnish a surety when obtaining a money 
loan is all too frequently in failing circumstances at the very inception 
of the suretyship obligation. Something more is required for the appli- 
cation of the provision. However, when the debtor is bankrupt or hope- 
lessly insolvent, it may be asked: What practical reason is there for 
bringing an action against a debtor who is bankrupt or insolvent? 

Today the Bankruptcy Act furnishes some practical utility to the pro- 
vision. Section 63a(8) of the Bankruptcy Act provides that “Debts of 
the bankrupt may be proved and allowed against his estate which are 
founded upon . . . contingent debts and contingent contractual liabili- 
ties.” Thus, a surety may prove a claim against a bankrupt debtor re- 
gardless of maturity date and other contingencies. However, a surety 
does not qualify as a petitioning creditor, who can have the principal 
debtor adjudged bankrupt, until he pays the creditor. The claim of the 
surety, by paying the creditor, is then liquidated in amount and not 
contingent. Section 59 of the Bankruptcy Act, by amendment approved 
in 1952, provides that “creditors who have provable claims liquidated as 
to amount and not contingent as to liability” may qualify as petitioning 
creditors to have their debtor adjudged a bankrupt. 

(3) When the debtor agreed to discharge the surety from the surety- 
ship obligation within a certain time. This case simply involves the 
execution of an agreement concluded between the surety and the 
debtor. 

(4) When the principal debt has become due. By virtue of this pro- 
vision, the inaction of the creditor towards the debtor is rendered harm- 
less to the surety. The surety is able to proceed against the debtor when 
the debt is exigible. 

Notwithstanding this provision, the law in Louisiana is the same as 
at common law with regard to the liability of the surety when the 
creditor grants an extension of time to the debtor. The surety is dis- 
charged when the creditor and debtor, without the surety’s consent, 
make a legally binding agreement for an extension of time for per- 
formance of the obligation. The Louisiana Civil Code, in an article 
which derives from the common law, provides that “The prolongation 
of the terms granted to the principal debtor without the consent of the 
surety, operates a discharge of the latter.”** The French Civil Code, on 


LCC 3063. 
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the other hand, provides that “The mere fact of the creditor giving time 
to the principal debtor has not the effect of discharging the surety, but 
the surety thereupon becomes entitled to take proceedings against the 
principal debtor to make him pay.””’ The surety is not bound by the 
contract of extension, or, as above pointed out, the surety may bring an 
action for security against the principal debtor.” Louisiana first fol- 
lowed the French rule, but it adopted the common law position in 
1825." The basis for the common law rule is that the parties have 
changed or novated the contract upon which the surety became bound, 
for he had agreed to guarantee a debt maturing on the original date. 
The same result would obtain when a change is made in any of the 
essential terms of the original contract without the consent of the surety. 
The extension of time is a modification of the contract, it is true, but is 
the change in the obligation sufficient to justify the release of the 
surety? Novation by a change of object or cause of the contract means 
a modification which bears on an essential element of the obligation. 
Is extension of time a modification which should constitute a novation 
of the old obligation, thereby releasing the surety, or is it an amend- 
ment which should leave the old obligation in existence ?* 


82 FCC 2039. 

93 FCC 2032(4); LCC 3057(4). 

®4 The Louisiana Civil Code of the year 1808 followed the French rule of Article 2039, 
but the Louisiana Civil Code of 1825 substituted the common law position. See 
Mouton v. Noble, 1 La. Ann. 192 (1846); Gustine v. Union Bank of Louisiana, 10 Rob. 
412 (La. 1845). The redactors of the projet of the Louisiana Civil Code of 1825 said: 

“This is an innovation of the principles acknowledged by authors, and an entire 
change of the provision as it existed before, in which it is declared that a mere proro- 
gation of the term granted to the debtor should not discharge the surety. It is proper 
therefore that we should state the reasons which have induced us to propose this 
amendment. 

“Pothier, from whom principally the French Code has adopted a provision similar 
to that which we propose to abolish, gives as a reason for his opinion that when the 
creditor accords to the debtor a prorogation of the term, this does not prevent the 
surety from acting against the debtor, and providing for his indemnity, if he perceives 
that the fortune of the debtor is beginning to diminish. 

“Notwithstanding the respect due to an authority of such weight, we do not think 
that this doctrine is in accordance with general principles, as applicable to matters of 
suretyship, nor that it is just to drive the surety to this recourse. The obligation which 
the surety contracts is, to pay at the time fixed by the contract, if the debtor himself 
does not. This security is given for a limited time. When the time for performing 
the obligation arrives, the surety should have the right of insisting on the execution 
of the contract, that he may be discharged, or at least that he may be informed of 
the amount which he has to pay. To prolong his obligation beyond the term fixed, 
is to force him beyond his undertaking; to subject him to conditions to which he did 
not mean to submit; in fine, it is changing his contract.” Accord: Simpson, Handbook 
on the Law of Suretyship (1950) 302. The citation of Article 2039 of the French Civil 
Code (supra note 92) in the Louisiana Legal Archives as the source of LCC 3063 
(supra note 91) is inaccurate. 

°° “The logical test of discharge for modification would seem to be change in the 
risk of the surety. If risk is or may be increased, the surety should be discharged. 
If the modification affects not the fact of liability but the amount, the discharge should 
be only to the extent of actual damage to the surety.” Hanna, Cases and Materials 
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(5) At the expiration of ten years, unless the principal obligation be 
of a nature not to be extinguished within a determinate time. The 
Civil Code states: “[A]t the end of ten years, if the obligation (in 
respect of which the surety went security) has no time fixed for its 
termination, unless the obligation is one which, from its nature, could 
not be extinguished before the lapse of a definite time, such as, for ex- 
ample, a guardianship.”*° A person who acts as security for a guardian 
knows that a guardian cannot be relieved from his liabilities until the 
minor comes of age, and similarly, if he acts as security for the payment 
of an annuity. However, when no time has been fixed, expressly or im- 
pliedly by its nature, for the expiration of the principal obligation, the 
surety may bring action against the debtor at the expiration of ten years, 
for, as the French authors Colin and Capitant put it, “The eventuality 
which weighs on the surety is too heavy to last indefinitely. ”* Tn this 
case, as in the previous four cases, the surety remains engaged as 
surety, inasmuch as these cases do not establish cause for extinction of 
the suretyship.”* , 

In all of the aforementioned five situations, the surety is permitted to 
act only against the debtor. The codal article does not furnish him, 
directly or indirectly, with any action or exception against the creditor. 
It simply gives him a right to claim security from the debtor for an 
ulterior payment. It does not allow him to demand the payment of the 
obligation by the principal debtor. A payment to the surety can put the 
debtor in the position of twice paying the debt. In the common law 
the surety is not entitled to relief until the principal has actually failed 





on Security (3d ed. 1959) 594, In the early law it was held, under the rule strictissimi 
juris, that it is immaterial that the change would result to the surety’s benefit, for he 
has the right, it was said, to stand upon the very terms of his agreement. The general 
principle today is that a surety is discharged only when the alteration works to his 
prejudice. Section 128 of the Restatement of Security provides: “The surety (other 
than a compensated surety) is not discharged when the modification of the principal’s 
duty is of a sort that is beneficial to the surety. The modification must be of a sort 
that by its very nature, in no circumstances, can increase the risk of such a surety.” 
An extension of time, unlike a reduction of the total amount due or a reduction of 
interest, is not considered beneficial to the surety, otherwise he would consent to it. 
The principal debtor may have assets at the maturity of the obligation, a year later 
he may not have. See Jones v. Fleming, 15 La. Ann. 522 (1860) (a surety bound in 
solido with the debtor is released when the debtor is given a longer term); cf. Desoto 
Mercantile Co. v. Sebastian, 10 La. App. 419, 121 So. 664 (1929) (the court said, 
correctly it seems, that LCC 3063 applies only to a person secondarily liable). 

The Negotiable Instruments Law provides for the discharge of a person secondarily 
liable if a binding extension of time is given, unless there is a reservation of rights 
or unless there is the assent of the person secondarily liable. N.I.L. § 120(6). A 
primary accessorial obligor is not released under the N.I.L. See Bonart v. Rabito, 
141 La. 970, 76 So. 166 (1917). 

%6FCC 2032(5); LCC 3057(5). 

97 See 2 Colin et Capitant, Cours Elémentaire de Droit Civil (8th ed. 1935), 823, 
§ 986. 

98 See FCC 2032; LCC 3057. 
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to perform his engagement.”” Upon maturity of the obligation, the 
surety in some states, as a matter of equity, can obtain an order direct- 
ing the debtor to pay the creditor, whether demand has yet been made 
on the surety or not.'”° 


IV. Errects oF SuRETYSHIP BETWEEN SURETIES 


This section is concerned with the effects of suretyship between sev- 
eral sureties.'”* 

1. Right of Contribution. In the modern civil law one of several 
sureties who has paid more than his share has a right of contribution 
against the co-sureties."°” The Roman surety, on the other hand, had 
no recourse against the other sureties, unless he obtained a cession of 
action from the creditor. By express provision in the Civil Code, abro- 
gating the rule in Roman Law, one of several co-sureties who has paid 
the whole debt, or who has paid more than a rateable share of the debt, 
may proceed against his co-sureties for contribution without a cession 
of action, and he is not obliged to go against the principal debtor before 
proceeding against the co-surety. At common law a surety’s claim of 
contribution against a co-surety was first denied, but by the seventeenth 
century, the claim was allowed in equity, and it has now been recog- 
nized at law. 

2. Definition of Co-Surety. Persons are co-sureties entitled to: contri- 
bution when they guarantee the same debtor and the same debt. Or- 
dinarily, co-sureties together sign at the same time the agreement of 
suretyship, but this is not essential for the right of contribution. Privity 
of contract among the sureties is not required. There need be no ar- 
rangements between the sureties themselves nor is it necessary that the 
obligations be assumed simultaneously. The same debt and debtor con- 
stitute the essentials for the right of contribution."”* Thus, a surety may 
later learn to his benefit that there is another surety on a different in- 
strument guaranteeing the same obligation. The Civil Code provides: 
“When several persons have been sureties for the same debtor and for 
the same debt, the surety who has satisfied the debt, has his remedy 
against the other sureties in proportion to the share of each.”*** The 





89 See Burge, Commentaries on the Law of Suretyship (1847) 378; Smedley, “Indemni- 
fication before Payment—A New Remedy for the Surety?” 40 Ky. LJ. (1951) 167. 

100 See McConnell v. Scott, 15 Ohio 401 (1846); West Huntsville Cotton Mills Co. v. 
Alter, 164 Ala. 305, 51 So. 338 (1910); Buckland and McNair, Roman Law and 
Common Law 327 (1952). Under the Uniform Fraudulent Conveyance Act, §§ 1, 10, 
a surety may in advance of payment set aside a fraudulent conveyance made by his 
principal. See Note, 40 Yale LJ. (1931) 485. 

101 FCC 2033; LCC 3058. 

102 Supra. 

108 FCC 2033; LCC 3058. 

104 Supra. There is no right of contribution between a surety of the principal debtor 
and a surety for that surety. FCC 2014; LCC 3038. A surety of a surety, or a rear or 
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same remedy obtains in common law jurisdictions, either at law or in 
equity. 

It may be asked: Why should a surety who intended only to assist 
the principal debtor, and who did not intend to enter into any legal 
relations with the other sureties, have a right of contribution? If the 
sureties sign together, as they usually do, there is a type of partnership, 
and each partner is entitled to indemnity from the others, but what is 
the justification for contribution when the sureties sign separately? 
Pothier, among others, places the right of contribution upon the ground 
of equity. In Anglo-American law, the claim of contribution “was first 
established in equity; and rests, as it seems, purely in that principle of 
morality, which disapproves the infliction on one person alone, of a 
demand to which others, in common with him, have made themselves 
equally liable; or that one person should exclusively bear the burden 
of a payment from which others in common with him derive an equal 
benefit. When, therefore, through the partiality of a creditor, an infrac- 
tion of this principle takes place, a court of Equity will interpose to 
remedy it, and will place the sureties relatively to one another in that 
state of equality with respect to the loss, which corresponds with the 
equality of their risk and responsibility under their contract.”*”* It is to 
be noted that there is a different rule governing indorsers of negotiable 
instruments.*°° The Negotiable Instruments Law in a way resembles 
the rule of the Roman Law, which did not give one surety a right over 
against another. 

The “real surety” is apparently entitled in the civil law to contribu- 
tion, but not to the benefits of discussion and division. The term “real 
surety” is applied to the case where a person pledges or mortgages his 
property to secure the debt of another. *' The term is oxymoronic, since 
the codal meaning of the term “surety” is a person who obliges himself 
personally for the debt of another. Although a “real surety” is not a 
surety in the sense that the term is used in the Civil Code, the transac- 
tions of real and personal suretyship bear enough in common to justify 





sub-surety as he is frequently called, is suretyship on a secondary level of liability. As 
between the guaranteed surety and the sub-surety, the former is primarily liable for 
the debt. However, if there are several sureties and there is a sub-surety for only one 
of them, the sub-surety steps into the place of the guaranteed surety when the latter 
defaults and must contribute to the other sureties. 

105 Theobald and Hammond, The Law of Principal and Surety and Principal and 
Agent (1836) 195. 

106 Section 68 of the Negotiable Instruments Law provides that “As respects one 
another, indorsers are liable prima facie in the order in which they indorse; but 
evidence is admissible to show that as between or among themselves they have agreed 
otherwise.” The extent to which suretyship defenses have been abrogated by the 
Negotiable Instruments Law is discussed in Union Trust Co. v. McGinty, 215 Mass. 205, 
98 N.E. 679 (1912). See McMahon, “Sureties under the Negotiable Instruments Law,” 
8 Ohio L. Rep. (1910) 25; Note, 76 U. Pa. L. Rev. (1927) 204. 

107 See Note, 13 Notre Dame Law (1937) 69. 
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the real surety’s exercise of the bene ficium divisionis and the beneficium 
ordinis seu excussionis, as well as the rule on contribution among co- 
sureties. °” However, it is said, for some unknown reason, that the law 
on (personal) suretyship cannot be urged against the creditor’s claims 
on the pledge or mortgage made by a third person to secure the debt. 
A creditor who has real security furnished by a third person will not be 
thwarted by the plea of discussion or the plea of division.*®® Curiously 
enough, in some American states, where property of a surety is mort- 
gaged with the property of the principal, the surety is allowed, either 
by statute or judicial decision, to have the property of the debtor first 
applied to the discharge of the obligation. 

3. Requirement of Lawsuit. It has been seen that the surety’s right of 
indemnification from the principal debtor is dependent upon being 
sued when the debtor has a good defense against the creditor."*® On the 
other hand, the surety in Louisiana has no right of contribution against 
co-sureties unless he has paid the creditor as the result of legal proceed- 
ings. Article 3058 of the Louisiana Civil Code provides that the remedy 
of contribution “takes place only, when such person has paid in con- 
sequence of a lawsuit instituted against him.” Article 2033 of the 
French Civil Code, on the other hand, does not require a lawsuit as a 
necessary prerequisite to the right of contribution. In France the right 
of contribution exists when the surety has paid the creditor under one of 
the circumstances allowing a surety in advance of payment to bring an 
action for indemnity against the debtor."** The purpose of both LCC 
3058 and FCC 2033 is to avert enforced contribution at the whim of the 
surety. It is not the payment of the debt which gives rise to the right of 
contribution, but the payment of the debt under certain circumstances. 
In Louisiana the surety must pay by virtue of a lawsuit; in France the 
surety who pays an exigible debt has recourse against his co-sureties. 

There are exceptions to the Louisiana rule that the institution of a 
lawsuit against the surety is essential to his right of contribution. Co- 
sureties who consent or concur in the payment are held to have re- 


108 See 11 Planiol et Ripert, Traité Pratique de Droit Civil Frangais (1932) § 1564; 
4 Aubry et Rau, Cours de Droit Civil (5th ed. 1902) § 310. In contribution, as in the 
case of personal sureties, the computation of the contribution of the real surety would 
depend upon whether he is a surety for a part or for the whole debt. 

109 See James v. Pike, 23 La. Ann. 477 (1871) (dicta); Denis, A Treatise on the Law 
of the Contract of Pledge as Governed by Both the Common Law and the Civil Law 
(1898) 68 et seq.; 2 Colin et Capitant, Cours Elémentaire de Droit Civil Francais 
(8th ed. 1935) § 987. But see supra note 108. 

110 FCC 2031; LCC 3056. See supra note 82. 

111 See Palmer v. Dowling Food Products, 174 La. 923, 142 Su. 127 (1932); Stock- 
meyer v. Oertling, 35 La. Ann. 467 (1883). 

2 See supra discussion of FCC 2032 and LCC 3057, 

118 See Leigh v. Wright, 183 La. 765, 164 So. 794 (1935), on merits, 192 La. 224, 
187 So. 649 (1939) (evidence failed to show that payments were made with consent 
of co-sureties); see also Notes, 11 Tul. L. Rev. (1936) 143; Work of La. Sup. Ct., 
2 La. L. Rev. (1939) 63. 
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nounced the requirement of a lawsuit, either on the theory of waiver 
of right, or, as the common law would put it, on the theory of equitable 
estoppel.** A second possible execption to the rule is in the case of sol- 
idary sureties, that is, sureties who bind themselves in solido with the 
principal debtor, in short, the common law surety. It has already been 
seen that a surety bound jointly with the principal debtor as a co- 
promissor cannot claim the benefits of discussion and division when 
sued by the creditor. Since a surety in solido with the debtor cannot 
oppose the defenses of discussion or division against the creditor, it is 
not essential that he suffer suit in order to avail himself of the remedy 
of contribution against the other co-sureties."* There is a possible third 
exception to the rule requiring a lawsuit. It is said that a surety, instead 
of paying the debt, may, as any stranger, “purchase” the debt and ob- 
tain a contractual subrogation or assignment. In the case of Fox v. 
Corry,’** the co-surety “purchased” the claim and had it transferred to 
him by the creditor, and the court held that he thereby was relieved, 
when suing the other sureties, from alleging payment as the result of a 
suit. The case is based on the theory of contractual subrogation. To 
draw a parallel: The question has been much discussed whether a 
surety who pays to the creditor the whole amount of the debt against 
cession of actions is entitled to sue any one of the co-sureties for the full 
amount which he paid, less his own proportionate share of the debt, or 
whether he is entitled to claim from each co-surety only the latter’s pro- 
portionate part of the debt."*® Pothier, among others, is of the view that 
a surety, notwithstanding his having obtained cession of action from 
the creditor, can claim from his co-sureties only their proportionate part 
of the debt.” Similarly, the fact that a surety obtains a contractual 
subrogation should not deprive the other sureties of the benefit of the 
legal procedure ordinarily required in the law.’** The rights of a person 
in the status of a surety against other sureties on the obligation should 
be governed by the specific provisions dealing with the rights of co- 
sureties."’® Cession of actions is today unnecessary since the law now 
provides that the surety who has paid is automatically subrogated to the 


114 See Bond v. Bishop, 18 La. Ann. 549 (1866); Comment, 25 Tul. L. Rev. (1951) 
217, 235; Note, 11 Tul. L. Rev. (1936) 143, 144. But cf.: Leigh v. Wright, 192 La. 224, 
187 So. 649 (1939) (paying surety failed to establish by evidence that the other sureties 
in fact consented or concurred in his paying without suffering suit, but this would 
not be necessary under the rule of Bond v. Bishop supra, namely, that solidary sureties, 
by virtue of being bound in solido with the debtor, can claim contribution even 
though payment was not in consequence of a suit). 

115 149 La. 445, 89 So. 410 (1920). 

116 See Notes, 71 S.A.LJ. (1954) 338; 72 S.A.LJ. (1955) 355. 

117 Traité des Obligations, vol. 1, § 281, and vol. 2, §560. The burden of “cleaning 
up the mess” is thereby placed entirely upon the surety who paid the creditor. 

418 See LCC 3058. 

119 The court in Phillips v. Pedarre, 156 La. 509, 100 So. 699 (1924) held that a 
conventional subrogation does not benefit a surety against one who is his co-surety. 
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rights of the creditor. The surety’s acquisition of a cession of actions 
from the creditor should be considered as superfluous and hence should 
not be considered as a nullification of the codal provision. 

4. Extent of Co-Sureties’ Liability. The surety who has paid may call 
on the other sureties to contribute their share or portion of the debt 
paid. In the relation between the debtor and the surety, it was seen that 
a surety who has paid a part of or the whole debt, whether he be one of 
several sureties or a single surety, has a right of indemnification for his 
total expenditure against the principal debtor. However, a surety who 
has paid more than his share has only the right of contribution against 
the co-sureties. As the Civil Code provides, he “has his remedy against 
the other sureties in proportion to the share of each.”*** He cannot re- 
cover judgment in solido against them. As pointed out, there are several 
reasons that one of several sureties may have paid more than his share, 
namely, a waiver of the benefit of division, a failure to plead timely the 
benefit of division, or perhaps the insolvency of one of the other co- 
sureties. From the principal debtor, the surety is entitled to complete 
subrogation or complete indemnity; but from the co-sureties he is 
entitled only to contributive subrogation or contributive indemnity. 
The paying surety is obliged to divide his recourse, just as the solidary 
debtor who has paid the entire debt.’™ 

It has been seen that a debtor can take advantage of a discount ob- 
tained by the surety. Similarly, it would appear that co-sureties may take 
advantage of any discount obtained by the paying surety. Thus, the 
Louisiana court in Fuselier v. Babineau'** held that the paying surety 
can only obtain from the co-sureties the pro rata share of the amount 
actually paid. This decision, however, was criticized in the case of Fox 
v. Corry,’ above discussed. In the Fox case, in which there were no 
contractual relations among the sureties, the court said: “In Fuselier v. 
Babineau . . . the court seems to have taken the view that any con- 
vention made between one of the sureties in solido and the creditor in- 
ures to the benefit of the co-sureties, but the court gave no reason for 
this, and, so far as we can see, would have been at a loss to give any if 
called upon to do so . . . One such co-surety is not the agent of his 
co-surety when dealing with the creditor; and so long as nothing is done 
to make the position of the co-surety any worse, no question of equity 
can arise.”*** 

The court in Fox v. Corry raised the question: Why distinguish be- 
tween the rights of a surety who “purchases” the claim at a discount 
from the creditor and the rights of a surety who receives a gift of the 


120 FCC 2033; LCC 3058. 

121 See FCC 1214; LCC 2104. 

12214 La. Ann. 764 (1859). 

123 149 La. 445, 89 So. 410 (1920). 
124149 La. 445, 461, 89 So. 410 (1920). 
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entire claim ?*** In the case of the creditor who makes a donation of the 
whole claim to one of the sureties, the donee-surety has the right of con- 
tribution against the co-sureties for their parts. The obligation of the 
co-sureties is not extinguished by the donation of the entire claim to 
one of the sureties, except for the proportional part of the donee- 
surety.” A distinction, however, can properly be made between a 
surety who is a donee of the entire claim and a surety who obtains a 
discount, namely, a donation is usually intended for the sole benefit of 
the receiving surety, whereas a discount is usually made with no such 
intention. 

Under the Civil Code, a voluntary remission granted by the creditor 
to one of the sureties does not discharge the others,'*’ but rather benefits 
them to the extent of the portion of the one who was discharged, as the 
creditor apparently must deduct the share of the one released.*** The 
paying surety does not profit by a remission granted to another surety 
as he must deduct the share of the one released when he seeks contribu- 
tion from the remaining sureties. This is simply another way of saying 
that the paying surety can claim only the pro rata share of the amount 
actually paid, and that the remission of one surety benefits all the 
others. At common law the release of one surety discharged his co- 
sureties, but equity permitted only pro tanto discharge and this has be- 
come the general rule. The theory of the courts is that each of several 
co-sureties is in effect as against the others a principal for his proportion 
of the debt and surety as to the rest, and release of one is therefore re- 
lease of one in part a principal, and it will discharge the others in re- 
spect to that part of the debt as to which the party released is principal. 

The paying surety is entitled to contribution based on the number of 
sureties legally liable to the creditor. A judgment in favor of one surety 
when he is sued by the creditor relieves him from all responsibility, but 
this judgment may have no effect on the liability of the remaining 
sureties. Simply stated, only those persons who are legally responsible 
for the payment of the debt can be forced to contribute.’” 

In the case of insolvency of one co-surety, the loss is not borne by the 
paying surety but is divided among all of the sureties, as if there were 

125 149 La. 445, 461-2, 89 So. 410 (1920). 

126 See FCC 1288, LCC 2206; and FCC 2037, LCC 3061. 

127 FCC 1287; LCC 2205 (par. 3). 

128 See FCC 1288, LCC 2206; and FCC 2037, LCC 3061. 

129 See Ledoux v. Durrive, 10 La. Ann. 7 (1855). In this case the creditor sued two 
sureties on a fidelity bond. The trial court found for the sureties, and the creditor 
appealed, but only against one surety. The appellate court reversed the decision, but 
its reversal, of course, applied only to the surety made a party to the appeal, although 
the defenses of the two were the same. The surety, upon paying the creditor under 
the judgment, then sued the co-surety for contribution. FCC 2033; LCC 3058. The 
court held for the defendant on the plea of res judicata, on the basis of the judgment 
in the trial court in the earlier suit. The paying surety was treated as if he were simply 
an assignee of the creditor. 





its 
he 


he 


u- 


al. 


ty 
yut 


ng 
yle 


he 


ac 


TWO 
itor 
but 
igh 
der 
The 
ent 


ply 





SLOVENKO: EFFECTS OF SURETYSHIP 75 


one less surety. The risk of insolvency is borne by the solvent sureties. 
As the codal provision on solidary obligations puts it, “If one of them 
be insolvent, the loss occasioned by his insolvency must be equally 
shared amongst all the other solvent codebtors and him who has made 
the payment." Thus, if there are four sureties, and one pays the debt, 
he can claim a quarter contribution from each of his three co-sureties, 
but if one of the four co-sureties is insolvent, the share of each is one- 
third.*** 

The Civil Code expressly deals with the problem of contribution of 
several sureties of the same principal debtor.’** A related problem con- 
cerns the relation between sureties of different principals where pay- 
ment by one of such sureties satisfies the claims of the common cred- 
itor.’** It was earlier noted that a surety who guarantees one of several 
solidary debtors takes upon payment the rights of the guaranteed 
debtor against the other debtors,“ and accordingly, in the present 
situation, the surety would have the rights of his debtor against the 
other debtors. As the contract of suretyship is between the creditor and 
the surety, the debtor apparently has no rights against the sureties of the 
other debtors, and it would follow that his surety has no rights against 
the sureties of the other debtors. However, as the surety is a stranger to 
the other debtors and their sureties,’*’ he can, by obtaining a conven- 
tional subrogation, increase his rights and proceed against the other 
debtors and their sureties for the total payment less the share.of his 
debtor. In one Louisiana case,’** to take an example, an employee con- 
nived to aid his fellow employee in embezzlement, and his surety, who 
paid the creditor, was not allowed to recover from the fellow employee’s 
fidelity surety.**’ As wilful tortfeasors are not entitled to contribution as 
a matter of public policy, the employee could not obtain contributive 
relief from his fellow employee, and hence his surety would be in no 
better position. As the share of the debtor is the total amount, it would 


180 FCC 1214; LCC 2104. 

131 See Stockmeyer v. Gertling, 38 La. Ann. 100 (1886). 

132 FCC 2033; LCC 3058. 

133 See Aetna Casualty & Surety Co. v. Equitable Surety Co., 145 Minn. 326, 177 N.W. 
137 (1920); Furnold v. Bank of Missouri, 44 Mo. 336 (1869); Langmaid, “Some Recent 
Subrogation Problems in the Law of Suretyship and Insurance,” 47 Harv. L. Rev. 
(1934) 976, 996-997. 

184 See FCC 1214; LCC 2104. The surety upon payment becomes the creditor of the 
guaranteed debtor, and, as any creditor, he may exercise the rights of his debtor. 

135 Under Fox v. Corry, 149 La. 445, 89 So. 410 (1920) above discussed, it would 
be immaterial whether or not the surety is considered as a stranger to the other 
debtors and sureties. 

136 Union National Bank v. Legendre, 35 La. Ann. 787 (1883). 

187 As the liability of the faithless employee is delictual, based upon the relationship 
rather than upon contract, the contract is actually one of insurance and not of surety- 
ship, but nonetheless the insurer is entitled to subrogation to the rights of the creditor 
(the insured) against the debtor. But see United States Fidelity & Guaranty Co. v. 
Thomas, 129 So. 556 (La. App. 1930). 
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appear that his surety, whether or not he obtains a conventional subro- 
gation, could not obtain contribution from the other debtors or their 
sureties." 


V. CoNCLUSION 


Conclusions have emerged in the course of the analysis presented in 
this paper. Perhaps one point here bears repeating, and evaluation, and 
that concerns the benefit of discussion and the benefit of division. They 
are celebrated characteristics of the civil law of suretyship, yet they are 
of doubtful value. A creditor usually demands and obtains a waiver of 
the pleas. As Planiol put it: “Under the Roman fidetussio, the surety 
was originally a debtor as firmly bound as the principal obligor: then 
there was a reaction in favor of debtors, and various benefits were ac- 
corded which provisionally improved the position of the surety. But 
they went too far. By relaxing the liability of the surety they injured 
borrowers whose credit was destroyed. Creditors demand serious secu- 
rity; if not, they do not loan; and in fact, although our laws have re- 
tained the favors accumulated by the Roman law for the benefit of 
sureties, the practice has regulated itself otherwise and has passed them 
by. It employs the very simple method of requiring the sureties to re- 
nounce, by a special clause, all their benefits which has the effect of re- 
establishing the ancient solidarity effaced by the Roman legislation. In 
our day simple suretyship tends to become more and more rare; almost 
always the sureties engage themselves solidarily with the principal 
debtor or between themselves. There has been a return thus, to the 
primitive rigor of the law.”**” 

Customary practice is often a good criterion of the terms which the 
law should consider as implied in a contract. The common law, as the 
early Roman Law, inserts into the contract the terms which a creditor 
puts there when he thinks about them. With the exception of the 
doctrine strictissimi juris, whereby the contract is construed in cases of 
ambiguity in favor of the surety, the common law has never mollified 


188 ]t has been contended that the right of sureties to contribution is worked out 
through the creditor or injured party and not through the tortfeasors, and conse- 
quently when the surety of one tortfeasor pays the full loss to the injured party, he 
is subrogated to the rights of the injured party against the other tortfeasors, and if 
the second tortfeasor has a surety available for the benefit of the injured party, the 
paying surety is or should be able to proceed as subrogee against such surety. See 
Swan, dissenting, Nat’l Surety Co. v. Mass. Bonding & Ins. Co., 19 F.2d 448, 454 (2d 
Cir. 1927); Note, 76 U Pa. L. Rev. (1927) 75; see also Comment, 15 U. Chi. L. Rev. 
(1948) 371; Note, 31 Minn. L. Rev. (1947) 295. This position appears to be inaccurate. 
A surety is subrogated to the rights of the creditor against the debtor whom he 
guaranteed. When he pays, the surety becomes the creditor of the debtor and may 
exercise whatever rights the debtor has against the other debtors. See FCC 1214; 
LCC 2104. Compare: Hardward Nut. Cas. Co. v. Rasmussen Drug Co., 261 Wis. 1, 
51 N.W.2d 551 (1951) (contribution is allowed between tortfeasors where wrong is 
a mere act of negligence involving no moral turpitude). 


1392 Planiol, Treatise on the Civil Law (11th ed. 1939) § 2351. 
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the rigor of the surety’s liability.“*° At common law, the right of the 
creditor to compel the surety to perform at once his contract is regarded 
as superior to the equity of the surety that, as between himself and the 
principal, the latter ought to pay the debt. As a matter of practice, a 
creditor first makes demand for payment from the debtor. He usually 
brings action against a surety only when recourse against the debtor, or 
against co-sureties, is hopeless or unduly complicated. The exceptions of 
discussion and division are often simply a waste of time. The surety to- 
day is usually compensated for his risks, unlike in olden times, and it 
is therefore appropriate for the civil law to consider whether it should 
continue to favor the surety over the creditor. It is significant to note 
that the doctrine strictissimi juris is not extended in the civil law nor in 
the common law to compensated sureties. The vocational surety is not 
a “favorite of the law.” 


140 The doctrine of consideration has not been much of a shield for the surety. 
An advantage flowing to the principal at the time the surety signed up is deemed to 
fulfill the requirement of consideration. See Comment, 31 Tul. L. Rev. (1957) 645. 
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THE SHAREHOLDER’S SUIT IN MEXICAN LAW 


At Common Law, a shareholder may sue an officer or director for acts 
which injure him directly.» He may also bring a derivative action in equity 
on behalf of all the shareholders to enforce a corporate cause of action which 
the corporation itself refuses to assert.? The recovery goes to the corporation 
and is for the entire amount of damage suffered,’ although the shareholder 
suing is allowed a sum sufficient to cover his expenses on a quantum meruit 
basis.* In the federal courts and in many of the states, the shareholder suing 
must have held his shares at the date of the alleged wrong. He must also have 
made a demand on the corporation to sue which has been refused.° To main- 
tain the action, the shareholder must establish that the directors failed to 
exercise good judgment in refusing to sue, or acted out of interests contrary 
to those of the corporation.® 

The justification for the derivative action is that it is necessary to prevent 
the majority from acting contrary to the interests of the minority. This 
interest is sufficiently strong to allow a departure from the principle of ma- 
jority rule in a few cases.’ The objections are that frequently matters of 
exclusive management concern are raised in a derivative action and that the 
derivative action fosters “strike” suits and blackmail.* Basic to the derivative 
action is the recognition that the ownership and control of corporations is 
often in different hands and that as a consequence the shareholder must be 
given rights other than those connected with the privilege of voting at the 
shareholders’ meeting. 

With this summary as a background we may turn to a consideration of the 
derivative action under Mexican law. Because of the concentration of venture 
capital in the hands of a relatively small number of people, the widely held 
corporation has been almost unknown in Mexico. As a consequence, those 
who own the corporation also tend to be the ones who control its daily 
activities. This has meant that there have been very few suits based on the 
responsibilities of the director brought by dissenting shareholders. The recent 
growth of the Mexican economy has had, as one result, the diffusion of 
ownership of the large corporations. Concomitantly, there has been a greater 
separation of ownership from control, and this has given rise to speculation 
as to the nature and extent of the shareholders’ rights against the directors 


1 Ballantine, Corporation (rev’d ed. 1946) 333. 

2 Thid. 

8 Stevens, Corporations (2nd ed. 1949) 798. 

* Ballantine, op. cit., 368; Dodd and Baker, Corporations (2nd ed. 1951) 663. 

5 Ballantine, op. cit., 345, 357; Dodd and Baker, op. cit., 642; Stevens, op. cit., 812. 
® Ballantine, op. cit., 348. 

TId. at 334, 356. 

87d. at 354. 





- acts 
quity 
vhich 
ation 
older 
leruit 
suing 
have 
main- 
ed to 
trary 


event 
This 
f ma- 
ers of 
at the 
vative 
ons is 
ust be 
at the 


of the 
enture 
y held 
those 
» daily 
on the 
recent 
ion of 
yreater 
ilation 
rectors 


it., 812. 





COMMENTS 79 


for a breach of the duties owed to the corporation. Here, consideration will 
be limited to the Sociedad Anénima, or S. A., because it is most similar to 
the common law corporation and because almost all Mexican corporations 
which are widely held are organized in this form. 

The responsibility of the director to the corporation rests on an agency 
contract with the corporation.’ In addition, Article 157 of the Ley General de 
Sociedades Mercantiles states that, “The Directors shall have the responsibili- 
ties inherent in their office and those derived from the obligations imposed 
on them by law and by the by-laws.” 

The general meeting of shareholders is the supreme body of authority in 
the corporation."® In actual practice, the daily operations of the corporation 
are entrusted to the directors and officers who are admonished to do “what 
prudence dictates” in running the business.** The standard of care is that 
which the director would exercise in his own affairs.’* 

Under the broad provisions of Article 1910 of the Cédigo Civil, the 
director is made to respond in damages to the corporation for harm which 
his illegal acts may have caused to it. In general, directors are jointly liable. 
To be excused from liability, the director must prove that he was personally 
without fault and that he manifested his disapproval of the illegal project at 
the time of discussion and vote."* 

Article 161, LSM, is the basic code section dealing with the liability of the 
director to the corporation. It states that, “The liability of the director can 
only be exacted by the decision of a general meeting of shareholders, which 
shall designate the person who is to enforce it, except as provided in Article 
163, LSM.” 

The action under Article 161, LSM, is only for harm done to the corpora- 
tion as an entity. As for actions which affect creditors or individual share- 
holders, the general meeting has no power to institute an action. As soon as 
the general meeting votes to impose liability on the directors, they cease to 
act in their capacity as directors and can only be re-appointed if the court 
finds in their favor."* 

Neither the Code nor the textwriters deal with the question of expenses of 
an action brought under Article 161, LSM. Presumably, since it is the cor- 
poration which is suing, the corporation will defray the costs of the suit. Also, 
since the action is brought in the corporate name, there is no problem of 
having to join the corporation in the action as there is under the Common 
Law. The decision is binding on shareholders and corporation alike, except 
as provided in Article 163, LSM. 

Article 161, LSM, includes a savings clause which refers to Article 163, 
LSM. Article 163 provides: 


Stockholders representing at least 33% of the capital stock may directly 

® Cédigo Civil de Distrito Federal (hereinafter Cédigo Civil) Article 2546. 
Ley General de Sociedades Mercantiles (hereinafter LSM) Article 178. 
1 Cédigo de Comercio, Article 287. 
™Mantilla Molina, La responsabilidad de los administradores de las Sociedades 
Anoénimas, Boletin del Instituto de Derecho Comparado, (May-December, 1954) 43, 47. 

‘3 LSM, Article 157. 

14 LSM, Article 162. 
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bring action for civil liability against the directors, provided the following 
requisites are fulfilled: 


I. That action is brought in favor of the company for the total liability 
incurred, and not only for the individual interest of the plaintiffs; 
and 


II. That the claimants have not approved the resolution at the General 
Meeting of Shareholders to release the directors sued from liability, 
if such a resolution has been taken. 


Any property obtained as a result of the legal action taken shall belong 
to the company. 


Thus there must be at least 33% of the shareholders who object to the 
decision of the general meeting releasing the directors from liability. The 
minority brings the action directly for the entire amount of the damage 
alleged and recovery goes to the corporation. The action may be brought only 
when the general meeting is unable to reach an agreement or releases the 
director from liability.* Hence, there would seem to be a requirement that 
the minority exhaust the possibility of getting the corporation to sue under 
Article 161, LSM, before bringing an action under Article 163, LSM. 

The Code is also silent as to the expenses of the suit under Article 163, 
LSM. Since the right of the minority is a primary right, even though the 
recovery goes to the corporation, the court might well decide that the minority 
should bear the expenses. This is the result reached under the Swiss law. 
Because of the natural deterring effect, requiring the minority group to bear 
the expenses of the suit would be consistent with the philosophy of the Code 
which is that such suits are to be confined to a few situations. 

Further, since the action is a primary one, brought by the minority as a 
“true social instrument,”*’ the possibility exists that the corporation could sue 
on the same cause of action at a later time."* 

Since no specific statute of limitations is attached to either Article 161 or 
163 of the LSM, Article 1047 of the Cédigo de Comercio is applicable and 
allows a 10-year period during which actions under either Article 161 or 163 
may be brought. 

It is apparent that Articles 161 and 163 narrowly prescribe the possibilities 
of shareholder action. Hence there has been an attempt to find other bases for 
individual shareholder actions against the directors under the Code. One 
theory of such an action rests on Article 188 of the Cddigo de Comercio which 
states that “any resolution taken in a General Meeting in violation of the 
provisions of the two following Articles shall be null and void, unless the 
totality of the shares be represented at the time the vote is taken.” Articles 189 
and 190 deal with the procedure to be followed at the general meeting. 

Article 2226 of the Cédigo Civil states that any party may bring such an 
action of nullity. The difficulty lies in reconciling Article 2226 with the last 


152 Rodriguez Rodriguez, Tratado de Sociedades Mercantiles (1947) 168. 

16For a short discussion with references, see Koessler, “The Shareholder’s Suit: 
A Comparative View,” 46 Columbia Law Review (1946) 238, 251. 

17 Mantilla Molina, Derecho Mercantil (3rd ed. 1956) 386. 

18 Koessler, op. cit., supra note 10 at 251. 
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section of Article 201, LSM, which states that “no judicial opposition may be 
formulated against resolutions passed affecting the liability incurred by 
Directors or Controllers.” 

Article 200, LSM, states that Article 201 applies only to resolutions, “taken 
legally at a General Meeting of shareholders.” Thus, if the resolutions were 
adopted illegally, the requirements of Article 201 would not be applicable 
and the general clause, Article 2226 of the Cédigo Civil, would apply to give 
even the holder of one share of stock a cause of action. The situation would 
most often arise under Article 197, LSM, which states that interested directors 
are forbidden to vote in matters affecting their liability. If the directors tried 
to avoid this through “controlled” shareholders, the minority could argue the 
release was illegally obtained and that the action was a nullity. 

The leading authors*® go even further, asserting that Article 201, LSM 
does not affect Article 2226 of the Cédigo Civil at all and that the two actions 
exist side by side though covering similar situations. The argument is that 
Article 202, LSM, gives a right in addition to that obtainable under Article 
2226, e.g., suspension of the agreement pending judgment by the court, but 
only if the requirements set forth under Article 201, LSM, are met. 

The result of this argument is that any shareholder, or interested third 
person, can obtain the nullity of an agreement which exonerated the directors 
from liability contrary to Article 197, LSM. Because of the extensive use of 
bearer shares, the problems of proving a violation of Article 197 would prove 
very difficult in practice and would limit the effectiveness of Article 2226, 
Codigo Civil. But Mantilla concludes that “only by this long and difficult road 
may the individual shareholder secure redress for the harm which he himself 
has suffered, by the indemnification of the corporation.””° 

In an action under Article 2226 it is likely that the shareholders would have 
to pay the expenses of the action themselves, even though restitution was 
made to the corporation. And since the shareholder sues in his own name, 
the corporation would not be bound by the action and would retain all its 
rights against the directors. 

The possibility and nature of suits against persons other than directors is 
even more vaguely dealt with by the Code. Article 196, LSM says, “Any 
shareholder who in a given business transaction has for himself or for others, 
interests that conflict with those of the company, must abstain from taking 
part in any deliberation with regard thereto. The shareholder who violates 
this provision shall be liable for damages when, without his vote, the majority 
necessary for the validity of the resolution would not have been obtained.” 

Several problems are presented by this provision. If the directors are con- 
trolled by a majority shareholder, who would be liable under Article 196, 
LSM, who could sue to enforce the right given by Article 196? Article 163, 
LSM, is limited on its face to suits against directors, which here might not be 
adequate. The dissenting shareholder could have the resolution suspended 
under Articles 201 and 202, LSM, but a minority of 33% is required. An 
action of nullity under Article 2226 of the Cédigo Civil could be brought by 





19 Rodriguez Rodriguez, op. cit., supra note 9 at 77 and Mantilla Molina, op. cit., supra 
note 11 at 372. 


20 Mantilla Molina, op. cit., supra note 4 at 55. 
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a person with only one share. But this would result in nullity only, and 
Article 196 contemplates that the shareholder should respond in damages. If 
a court were faced with this problem it would seem unlikely that a way could 
not be found to allow at least a 1/3rd minority group to sue on behalf of the 
corporation. Since Articles 163 and 201 of the LSM provide for suits by the 
1/3rd minority in some cases and since Article 196 clearly states that damages 
should be recovered from the shareholder, the problem presented by the fact 
that the Code did not foresee the situation where the majority shareholder 
might not also be a director would probably be avoided by a statutory inter- 
pretation of either Article 163 or Article 201 so as to include such an action 
within their terms. 

Secondly, it is not clear to whom the damages would be awarded. Since it 
is the conflict between the interests of the corporation and of the individual 
shareholder which gives rise to the cause of action, presumably the recovery 
would go to the corporation. 

The Code is completely silent as to the possibility of suits brought by 
individual shareholders against persons, such as debtors, whom the corpora- 
tion may refuse to sue when suit would be in the best interests of the 
corporation. Although such refusal might be a violation of Article 287 and 
Article 196, the remedies provided by these articles might be inadequate, if, 
for example, corporate funds or property had been transferred to the third 
person and the directors were judgment proof. This oversight in the Code is 
probably due to the fact that the corporate manipulations which such a suit 
presupposes were not foreseen at the time the code was drafted. As the Mexi- 
can economy becomes more highly developed, this problem will arise, and a 
solution will have to be worked out, either by interpretation of existing Code 
sections or, more likely, by statutory amendments to the Code. 

The above discussion has dealt with wrongs to the corporation as an entity, 
in which case the right to recover for such wrong belongs to the corporation 
and is enforceable only by it, with the few limited exceptions noted. The 
directors may also act in such a way as to injure the stockholders as stock- 
holders and distinct from their economic interest in the corporation. Examples 
of such an injury would be: a refusal to register a new shareholder in the 
corporate registry when he purchases nominative shares; a refusal to distribute 
dividends voted by the majority. The characteristics of such situations are: 
(1) the harm is directly to the shareholder as a shareholder, and (2) the 
directors act beyond their authority.”* An action here may rest on Article 1910 
of the Cédigo Civil which establishes responsibility for illegal acts. 

One of the two cases in the Mexican Supreme Court Reporter dealing with 
the directors’ responsibility involved a case requiring a determination as to 
whether the action against the director was individual or belonged to the 
corporation.”* The plaintiff, a shareholder in a closed corporation, alleged that 
the controlling shareholder, who was also a director, had sold the sole asset 
of the corporation for United States dollars but had not paid this money 


21 Rodriguez Rodriguez, op. cit., supra note 14 at 170. 
22 Guimbarda Luis. Suprema Corte, 49 Semanario Judicial 888, 1936. The other 
case involved a procedural question and is not relevant to this discussion. See Maria 


Luisa Souza de Robles Gil, Suprema Corte, 82 Semanario Judicial 306, 1944. 
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to the treasury and was falsely asserting that the payment had been in military 
scrip which he was distributing in liquidation of the corporation on a par 
basis with the United States dollar although it was worth much less. After 
considerable discussion, the court decided that the action would lie though 
the plaintiff did not have 1/3rd of the stock, because his own interest was 
being directly injured. The court also pointed out that the corporation itself 
had not sued and the director’s action had not been ratified by the general 
meeting. 

The case raises several questions. Recovery was allowed to the shareholder 
for his own injury and hence this was not really a derivative action. To this 
extent there are analogies in the Common Law, since it is generally recog- 
nized that when a corporation is being liquidated, a shareholder may sue 
directors individually for actions which exceeded or abused their authority.” 
The direct recovery here is easy to justify because presumably a corporate 
recovery would go to the shareholder on liquidation in any event. 

The more serious difficulty which the case presents is theoretical. In effect, 
the plaintiff was charging the director with pocketing money which should 
have gone to the corporate treasury. Presumably, this would be an injury 
to all shareholders alike, proportionate to their holdings in the corporation. 
Yet the court decided that the plaintiff had an interest sufficiently distinct to 
permit his individual action to lie. Several distinguishing features may be 
pointed out. The director had not been absolved by the general meeting, and 
the general meeting had neither refused to sue nor decided to sue for the 
corporation. Further, this was a liquidation of the corporation and special 
considerations are operative in such a case. 

But conceding these distinctive features, the case does indicate one possible 
area of expansion for the courts when they are faced with actions by share- 
holders holding less than the requisite 1/3rd of the stock. Simply by rationaliz- 
ing what is essentially a wrong to the corporation as a whole to be a direct, 
distinct, and individual wrong, the court can give the injured shareholder a 
cause of action. Presumably, though, since the action is a direct one by the 
shareholder for his own loss, the recovery would go to him and not to the 
corporation and would be limited to his proportionate share of the recovery. 
In many cases this would not be adequate relief. Also, there is no indication 
from the code that the shareholder could sue persons other than directors, 
officers and perhaps other shareholders. Third persons would presumably be 
immune from suit by the individual shareholder. 

The most promising solution to this problem would be legislative action 
giving minority shareholders the right to enforce a corporate cause of action 
in some cases. The legislature would have to balance the interests of the 
general meeting in having almost unrestricted freedom to control the 
corporation and the interests which the minority have in protecting their own 
interests in the corporation. One writer has proposed the following as a gen- 
eral solution to the matter for most Latin-American countries: 


The Action of responsibility against the Directors must be brought by 
the corporation following a resolution passed by the General Meeting, 
although not recorded in the minutes. Nevertheless, the corporation must 


*3 Ballantine, op. cit., supra note 1. 
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also bring the action when a minority representing at least 5% of the 
capital stock demands it.” 


The minority would have to defray the costs of the suit and post a bond 
to cover these expenses prior to the starting the action. The recovery would 
go to the corporation and would be for the entire amount due. Suit would 
be in the name of the corporation and not in the name of the minority. 

This solution is open to the criticism that it does not go far enough since 
it does not contemplate a suit against persons other than directors. Such an 
action is clearly within the legitimate scope for a derivative action and should 
be included in any Code revision. The requirement of owning a minimum 
percentage of stock and of posting bond for expenses would presumably have 
the salutory effect of preventing or at least discouraging “strike” suits. It 
should be specified also that the stock would have to be owned as of the 
time of the alleged illegal action, also as a protection against “strike” suits, 
Such a provision should not represent too great a departure from the principle 
of corporate control by the general meeting, and yet it includes built-in 
safeguards against the worst abuses of the derivative action while giving the 
minority reasonable protection for their rights. 


RICHARD R. DILLENBECK* 


24 Goldschmidt, “La responsabilidad Civil de los Organos de Administracién en las 
Sociedades por Acciones, Boletin del Instituto de Derecho Comparado (January-April, 
1954) 9, 39. 

* Member of the Oklahoma Bar. 


COMPENSATION UNDER NEW GERMAN LEGISLATION ON 
EXPROPRIATION 


INTRODUCTION 


Article 153 of the Weimar Constitution’ of pre-Hitler times directed that 
expropriations may be carried out only for the benefit of the commonweal, 
on the basis of a law, and for just compensation unless otherwise provided 
in a national law. No over-all expropriation law was ever passed by the First 
(Weimar) Republic. In the Third Reich, after the Weimar Constitution, in 
particular its Article 153, had been suspended,’ an expropriation law ex- 


1The first three sentences, here pertinent, of paragraph 2 of article 153 of the 
Constitution of the German Empire (Die Verfassung des Deutschen Reiches) of 
11 August, 1919, RGB] I 1919, 1383, 1412, read as follows: “An expropriation can 
be carried out only for the benefit of the commonweal and on the basis of a law. 
It takes place for an adequate compensation. Respecting the extent of compensation, 
the regular courts shall be kept open in the case of dispute unless otherwise provided 
by Reich law.” See the annotated edition by Anschiitz, Berlin (1928) 398. 

* The Decree of the Reichsprasident for the Protection of People and State (Verord- 
nung zum Schutze von Volk and Staat) of 28 February, 1933 (RGBI I 83) expressly 
“suspended for the time being” Article 153 as one of the few articles of the Weimar 
Constitution openly declared inoperative. This decree was based on paragraph 2, 
Article 48 of the Weimar Constitution which authorized the Reichsprasident to 
suspend temporarily the basic rights set forth in Articles 114, 115, 117, 118, 123, 124, 
and 153 when required to restore public safety and order if they are considerably 
disturbed or endangered. In a decision of 22 October, 1934, the German Supreme 
Court held (Official Collection, Vol. 145, p. 369), in dealing with expropriation 
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clusively designed to aid in the war effort (Wehrleistungsgesetz of July 13, 
1938)* was enacted, and soon replaced by the more comprehensive “Law 
Concerning Goods and Services for Reich Projects” of September 1, 1939 
(Reichsleistungsgesetz).* This provided a legal basis for all requisitions and 
services regarded as necessary for the regulation of the economic life of 
Germany, as well as those required by its armed forces. Since this law could 
not be regarded as expressing in its totality ideologies of a National Socialistic 
character, nor as being concerned exclusively with services to be rendered for 
the German armed forces of World War II, it was considered to continue in 
force during the occupation and the subsequent sovereign status of the 
present Federal Republic of Germany,’ and was frequently used as the 
vehicle to secure the housing and other requirements of the United States 
Forces in Germany.® Article 48 of the (Bonn) Forces Convention, the Status 
of Forces Agreement with Germany,’ guaranteed those forces the continued 
availability of the real estate involved, in accordance with the procedures of 
applicable Federal legislation. This legislation was deemed to be the old 
“Reichsleistungsgesetz,’ which was to be applied within the framework 
of the new German Constitution, the Bonner Grundgesetz (Basic Law), 
until such time as the German Federal Government would cause the enact- 
ment of new legislation adequate to assure the procurement of goods, ma- 
terials and services, the provision of accommodations, and the establishment 
of restricted areas, replacing the outdated legislation of World War II times. 
(See Article 37, Bonn Forces Convention.) ® 





procedure, that the constitutional guarantee of property is suspended since the decree 
clearly directs the suspension of Article 153 (with the limitation that it shall have 
effect only until further notice). 

®Gesetz iiber Leistungen fiir Wehrzwecke (Law Respecting Services for Military 
Purposes) of July 12, 1938, RGBI I p. 887. 

*RGBI I p. 1639 

5 Bavarian Administrative Court, Decision of 6 February, 1948, Official Collection, 
New Edition 1, 61; also Hessian Admin. Ct., Decision of 10 March, 1948, Admin. 
Judicial Decisions 1, No. 68. Further Superior Admin. Ct. Miinster, Decision of 
24 January, 1951, Admin. Judicial Dec. 3 No. 121; and of 13° December, 1955, in The 
Public Administration 1956, p. 673. Article 83 of the new Federal Requisitioning Law, 
herein discussed, repeals the old R.L.G. insofar as it had become federal law pursuant 
to the provisions of the Basic Law, the newly enacted Constitution of the (Western) 
Federal Republic of Germany. The old law is still considered operative in the fields 
reserved to the legislative powers of the individual federal States (Lander), i.e., certain 
areas of public health, or firefighting services and relief from floods, etc., within the 
territory of such a State, subject, however, to the constitutional guarantees of Article 14, 
Basic Law. See, Decision of the Bavarian Administrative Ct., No. 105, VI 53, 31 Janu- 
ary, 1957. 

® See III, Legal Division OMGUS (Office of Military Government for Germany (US)), 
Selected Opinions, p. 36, and IX, id., p. 41. The latter opinion held that the R.L.G. may 
be used as legal authority to, inter alia, mobilize German over-the-road transportation 
for food hauling, etc. As to the effectiveness of the old R.L.G. during the early stages 
of the Federal Republic of Germany (until the coming into force of the new “Bundes- 
leistungsgesetz”) see footnote 8. 

7Convention on the rights and obligations of foreign forces and their members in 
the Federal Republic of Germany, with annexes, signed at Bonn May 26, 1952; 6 UST 
4278; TIAS 3425; as amended by the Paris Protocol of 23 October, 1954, entered into 
force for the United States May 5, 1955, 6 UST 4118; TIAS 3425. 

8See preceding footnote. Para 3 of that Article reads: “In order to fulfill the obliga- 
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New legislation on expropriation (here to be understood as including 
partial deprivation of property) was, irrespective of the international com. 
mitments of the Federal Government in the above provisions of the Bonn 
Conventions, urgently called for in order to carry out the demands of 
Paragraph 3, Article 14 of the new German Basic Law (Constitution) passed 
in 1949° to provide the legal fundament on which the German Federal Re- 
public was to build a new life. Article 14 reads as follows: 


“Property (das Eigentum) and the right to inherit (das Erbrecht) are 
guaranteed. The contents and limits are determined by the laws. 

“Property implies obligations (Eigentum verpflichtet). Its use shall 
simultaneously serve the commonweal. 

“An expropriation is permissible only for the benefit of the common- 
weal. It may not be made except by a law or on the basis of a law which 
regulates the mode and extent of the compensation. 

“The compensation is to be determined in a just balancing of the 
interests of the community and the parties. In the case of dispute, the 
regular courts are open for the determination of the extent of the com- 
pensation.” 


The old “Reichsleistungsgesetz” and allied laws enacted at a time of 
suspended constitutional requirements certainly could not be considered 
to fulfill the commandment of the above-quoted Article of the German 
Basic Law on compensation payable to dispossessed owners whose property 
was expropriated or usucapted. Whereas the second sentence of Paragraph 2, 
Article 153, of the Weimar Constitution called for just compensation, the 
new constitutional provisions of the first sentence of Paragraph 3, Article 14, 
Basic Law, require that compensation be determined in “a just balancing of 
the interests of the community and the parties.” The new wording of Article 
14 of the German Basic Law does not merely supply a more clearly defined, 
substantive, and procedural yardstick for establishing a just compensation. 
It was rather enacted with the intent to leave the former language behind. 





tions undertaken by the Federal Republic in paragraph 1 of this Article, the Federal 
Republic shall enact legislation adequate to assure the procurement of goods, materials 
and services, the provision of accommodation and the establishment of restricted areas.” 
Para. 4, id., reads as follows: “Until the Federal legislation referred to in paragraph 3 
of this Article enters into force, such obligations shall be fulfilled by the appropriate 
application, within the framework of the Basic Law, of the provisions of the following 
Laws so far as they deal with the power to requisition goods, materials and services, 
to acquire accommodation and to establish restricted areas: the Law concerning Goods 
and Services for Reich Projects (Reichsleistungsgesetz) of 1 September, 1939; the Law 
concerning the Provision of Land for the Purposes of the Wehrmacht of 29 March, 
1935; and the Law concerning the Restriction of Real Property for Reasons of Reich 
Defense (Schutzbereichgesetz) of 24 January, 1935. The application of the Reich Laws 
referred to in the first sentence of this paragraph shall not extend to the computation 
of claims for remuneration and compensation, which shall be made pursuant to para- 
graph 3 of Article 12 of the Finance Convention.” 

® Grundgesetz fiir die Bundesrepublik Deutschland, of 23 May, 1949, BGBI pp. 1 to 20. 
See the leading Kommentar zum Bonner Grundgesetz in loose leaf form, published by 
Hansischer Gildenverlag, Joachim Heitmann & Co., Hamburg, edited by Dennewitz & 
Wernicke (1954) and the comprehensive bibliography listed therein with respect to each 
article. 
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The new clause, therefore, primarily stipulates the principle that compensa- 
tion must be paid. The required balancing of the interests involved in the 
determination of that compensation may lead to a different result in indi- 
vidual cases: in one case it may produce a mere token compensation, in others 
a just or even full and complete compensation." The law which permits ex- 
propriation must regulate the kind and extent of compensation by means of 
more detailed provisions as otherwise the expropriation authorized would be 
unlawful and void. 


Tue GERMAN Feperat REQuisiTioninc Law (BUuUNDESLEISTUNGSGESETZ) 


Pursuant to the above requirements, the German Government caused the 
enactment of four expropriation laws which, in toto, provide the over-all 
comprehensive expropriation legislation which the Weimar Republic never 
accomplished. Of those laws, the Federal Requisitioning Law (Bundeslet- 
stungsgesetz) of 19 October, 1956,** is the most important, and is discussed 
herein for the purpose of outlining the new ways which the German Govern- 
ment chose to bring to life the commandment of Article 14, to pay compen- 
sation for expropriations by a just balancing of the interests of the community 
and the parties. Section 1 of the Law authorizes the German Government 
to make requisitions under power of eminent domain in cases of emergencies 
involving (a) an imminent danger to the existence of the free and demo- 
cratic order of the Federal Republic of Germany or its Federal States, or to 
remove a disturbance in the frontier areas; further (b) for purposes of defense 
to ward off any external danger; (c) also for the fulfillment of obligations of 
the German Republic arising out of international agreements concerning 
the stationing and status of armed forces of foreign States in the Federal 
territory; and finally (d) for the accommodation of persons or the moving 
of enterprises or public installations necessitated by the aforesaid requisition- 
ing of property.” 

The provisions of the Federal Requisitioning Law (F.R.L.), however, are 
not applicable to real estate requisitions through the taking of title thereto for 
the erection of permanent buildings and facilities, or the establishment of 
restricted areas. (Section 89.) In the former case, the “Law for the Procure- 
ment of Land for Defense Purposes” (Landbeschaffungsgesetz) of 23 Febru- 
ary, 1957,** and in the latter, the “Law to Restrict Real Property for Military 
Defense Purposes” of 7 December, 1956 (Schutzbereichsgesetz)** applies. 


10 See, in Part II, Comments, the Annotation by Professor Dr. Hans Jiirgen Abraham, 
ieee of Hamburg, to Article 14 of the Commentary referred to in the preceding 
ootnote. 

1BGBI I p. 815. Bill submitted to German Bundestag (Federal Diet) in Printed 
Matter No. 1804, 21 October, 1955, containing text of law and explanatory statements. 
Leading Commentary by Dr. Ernst Oestreicher, judge at the Bavarian Administrative 
Court, C. H. Beck’sche Verlagsbuchhandlung, Munich and Berlin (1957). The provisions 
of the B.L.G. became effective on 1 January, 1957; a few minor procedural provisions 
came into force on the date of the promulgation of the law, the 26th of October, 1955. 

This exhaustive enumeration of the factual situations to which the power of eminent 
domain of the government may be applied, is one of the characteristic differences from 
the former R.L.G. which contained no such catalog. 

18 Gesetz tiber die Landbeschaffung fiir Aufgaben der Verteidigung BGBI I p. 134. 

4 Gesetz iiber die Beschrankung von Grundeigentum fiir die militarische Verteidi- 
gung, BGBI I p. 899. 
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These laws provide in a manner very similar to the provisions of the Federal 
Requisitioning Law for the procurement of, or placing of restrictions on, 
privately-owned land to satisfy the obligations of the German Federal Re- 
public resulting from intergovernmental agreements concerning the station- 
ing and legal status of forces of foreign countries in the Federal territory, and 
stipulate the terms and conditions of the acquisition of title to such real 
estate, if necessary, by expropriation. Payment of compensation is likewise 
regulated in a manner similar to, and in accordance with, the principles 
governing the payment of compensation and indemnities under the Federal 
Requisitioning Law. 

The latter visualizes primarily the requisitioning of personal and real 
property for use, and permits the taking of full title with respect to personal 
property only, if required for a substantial period of time. In addition, the 
law authorizes the compulsory performance of services such as the producing 
of certain foodstuffs, or the carrying out of transportation. The fourth ex- 
propriation law is the Economic Control Law of 24 December, 1956, “Law to 
Assure Services in the Field of Trade and Industry” (Wirtschaftssicherstel- 
lungsgesetz),’° which authorizes the Federal Government to compel a desig- 
nated trade or industry to manufacture, process, or deliver specific industrial 
products required for the fulfillment of international obligations of the 
German Federal Republic. 

In order to permit a full understanding of the system of payment of 
compensation provided for in the German Federal Requisitioning Law, the 
subsequent paragraphs of this study will discuss that entire system but atten- 
tion is especially invited to the analysis of the propriety of the claims of indi- 
vidual property owners for those incidental and indirect (consequential) 
losses, which are more difficult of determination than the claims in the clearly 
delineated area of material injuries (directly caused by the requisitioning of 
their property), including derequisition damages. 


MEAsuRE OF COMPENSATION AND INDEMNITIES UNDER THE FEDERAL 
REQUISITIONING Law’® 


The Federal Requisitioning Law distinguishes between compensation and 
indemnities. The term “compensation” (Entschaédigung) was deliberately 
chosen to conform with the constitutional provision of Article 14, supra, 
which uses the same term, in order to indicate that a concept different from 
that of “Vergiitung” (monetary consideration) used in the old Reichslei- 
stungsgesetz was to be adopted. Indemnity (Ersatzleistung) was the other 
term selected in preference to damages (Schadenersatz) to make clear that 
here amends was to be made for something which was taken from the owner 
without his choice yet without commission of a tort. Compensation covers 
first of all the payments which would normally be made to the owner for 


15 Gesetz iiber die Sicherstellung von Leistungen auf dem Gebiet der gewerblichen 
Wirtschaft BGBIl I p. 1070. 

16 The following discussion is based on the background material referred to in foot- 
note 11. During the relatively short time which has passed since the enactment of the 
law, disputes have ordinarily been settled at the administrative level, and no significant 
decisions of higher courts have been issued as yet. 
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the value or use value of the property taken from him. Compensation 
(Entschadigung) must be paid for the material value of personal (movable) 
property or the use value of real (immovable) as well as movable property 
requisitioned (Sec. 22), as well as for certain other direct damages (Sec. 23) ; 
for the preparations made by the person affected to render required services 
(Sec. 26), further for damage caused by any immediate preparatory seizure 
(Beschlagnahme) ; and for the expenses incurred in the condemnation pro- 
ceedings (Sec. 48, para 2). Indemnity (Ersatzleistung) is to be given for loss 
of, or damage to, or deterioration of articles requisitioned, for injury to body 
and health, and damage occasioned through the loss of, or damage to 
property not requisitioned itself but injuriously affected by the requisitioning 
of other property, and damage which the owner suffers. by reason of his 
liability for damage occasioned to third parties by the requisitioning of his 
property (Sec. 27 et seq.). The governing principle is that adequate amends 
shall be made for property impairments to the owner exclusive of other 
disadvantages, as for instance, those of an immaterial kind. Pursuant to the 
provisions of Art. 14 of the Basic Law, the compensation is to be determined 
upon a just consideration of the public interest and of the interests of the 
persons affected. Existing price control provisions are to be observed in the 
determination of compensation or indemnities (Sec. 32). 


CoMPENSATION (ENTSCHADIGUNG) 


Compensation is to be established on the basis of the objective value of 
the goods requisitioned. This value is to be determined in conformance with 
the price ordinarily paid for comparable goods and services in the regular 
course of economic life. This appears to relate to the American concept of 
prevailing market value. It includes rentals and similar compensations. In 
the absence of comparable goods and services, or in case of impossibility to 
ascertain the usual price, compensation is to be determined by a just balancing 
of the interests of the community with those of the persons affected. This 
obviously means that the compensation must be fair, not merely to the 
individual owner whose property is taken, but to the public as well which 
is to pay for it. Where goods are expropriated outright, because they are to 
be consumed or permanently used, compensation is to be paid in accordance 
with the common value of the object at the time the recipient acquires owner- 
ship therein (which, in American terminology, would be referred to as 
the value of the property at time of conversion). In addition to the compensa- 
tion outlined above, any special value of the requisitioned item to the owner 
is to be compensated for, including, in particular, those pecuniary disad- 
vantages which the requisitioning inflicts upon the person affected over 
and above the loss of the objective value of the requisitioned property 
itself (Sec. 23). This is predicated on the establishment of causation between 
the requisitioning and the pecuniary detriment suffered. In this respect, 
the opinion voiced by a German legal writer’? must be disputed when he 
contends that this causation, unlike that prevailing in private law, need not 
be adequate within the meaning of the German legal doctrine of “adequacy 


7 Oberregierungsrat von Bitter, Bonn, in footnote 7 of his “Gutachten” (Expert 
Opinions) in the Betriebsberater of 10 November, 1956, Issue 31, p. 1015. 
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of causation.”** Under this doctrine, it is not sufficient (as would be the case 
under the so-called “equivalence of causation” theory which this German 
writer advocates for application to claims under the Federal Requisitioning 
Law) that the act or fact which gives rise to the duty of paying compensation 
is a condition of the injury, i.e., that the injury would not have occurred with- 
out the preceding happening of the act or fact. It is also necessary that 
according to the normal rules of life a situation such as the one produced 
by the act or fact should have resulted in the injury that has actually been 
caused. The arising of the injury must have been a typical consequence of the 
situation from which it arose (although it need not be one actually fore- 
seeable). The adequate compensation to be given for those additional pecuni- 
ary detriments is not the same as damages within the meaning of the German 
Civil Code. It may not exceed that amount which is necessary to set off the 
financial disadvantages which have been occasioned by the requisition (Sec. 
23).*° A further compensation might be given in hardship cases for other 
pecuniary detriments, not directly connected with the loss of the enjoyment 
of the property requisitioned. The usual drayage is.expressly made reimburs- 
able. Otherwise, a hardship will be considered to exist only if, in an individual 
case, particular inequities or far-reaching harmful consequences arise which 
would not normally have occurred. The compensation to be granted in these 
unusual hardship cases must, moreover, be urgently needed by the injured 
person to prevent his economic collapse. Such would be the case, e.g., if by 
reason of the requisitioning the person affected lost his livelihood, yet the 
compensation granted him is insufficient to cover his necessities of life, as 
taken care of prior to the requisitioning, and he is unable to obtain the 
necessary additional means in some other befitting manner. In those cases, 
compensation may be granted for a variety of consequential damages, in- 
cluding loss of anticipated profit (see here again the above parenthetical re- 
mark as regards applicable German doctrines of causation). Compensa- 
tion may also be claimed by persons entitled to the use of the property or to 
other rights, including personal rights therein, provided that they have di- 
rectly sustained damage (Sec. 25). Every person having a right in rem 
on the property requisitioned who is injuriously affected is entitled to share 
in the award made to the owner (Sec. 25, para 4).°° Advantages accruing to 
the person affected by reason of the requisitioning will reduce the compensa- 
tion (Sections 22 to 24, and Sections 26 to 28, in conjunction with Sec. 33(1)). 


18 See preliminary remark to Sections 249 to 255, German Civil Code in the annotated 
edition by Palandt, Birgerliches Gesetzbuch, C. H. Beck’sche Verlagsbuchhandlung, 
Munich und Berlin, 17th edition (1958) 194, and the German Supreme Court decisions 
cited: of the former Reichsgericht: RGG 155, 41; (also Stuttgart Archiv fiir die 
Zivilistische Praxis 150,446); RG 63, 263; RG 152, 401; RG 168,88; new German 
“Bundesgerichtshof” BGH 2,138; BGH 3,267; BGH 18,288. 

19 Cf., Decisions of the Oberfinanzdirektion (Higher Fiscal Administration) Frank- 
furt/Main, 28 August, 1958, VL 3630a B—2/58—Lv II 3. Here petitioner had been 
evicted from his photo shop when the entire hotel where it was located was seized by 
the occupying United States troops for use as billets. He was held to be entitled to 
damages for loss of that additional profit which he had failed to make during the 
time that he had to conduct his business on inferior substitute premises. 

20See, Articles 52 and 53a of the Introductory Act to the German Civil Code. 
(EGBGB.) 
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In addition, in the case of compensation accorded because of hardship (and 
in all instances of indemnification, infra), any contributory negligence of the 
person affected in causing the detriments is to be taken into account in the 
same manner as in damage cases involving contributory negligence under the 
German Civil Code** (Sections 23 and 33(2)). 


INDEMNIFICATION (ERsATZLEISTUNG) 


The owner is to be indemnified for the loss, destruction, deterioration of, 
or damage to, requisitioned goods (Sec. 27). This is not predicated on any 
unlawful injury to the property or any fault on the part of the recipient. 
The claim is one for compensation under public law and is not to be deemed 
a claim for damages within the meaning of private law. Unlike under rules 
of the German Civil Code, indemnification will be accomplished by the pay- 
ment of an amount in money and not by restoration or restitution in kind, 
although the latter is not excluded (Sec. 27, para 5). Where personal or real 
property is being requisitioned for use, joint use, or other utilization, it 
is on principle to be returned after expiration of the period stipulated, or upon 
termination of the requisitioning. If a requisitioned item of property is not 
to be returned, the indemnity is to be determined in accordance with the 
ordinary value of the article at the time the claim for return became due 
(Sec. 27, para 2). This is predicated on the inability of the recipient to return 
the property, but is not necessarily conditioned on impossibility of restoration. 
The ordinary value of the thing is considered the price which could be ob- 
tained therefor in the usual course of commercial trading; it is not the 
amount which would have to be expended to reacquire a new item of equal 
quality; however, acquisition or reacquisition expenses may be used as a 
guide. For the ordinary wear and tear which the property item suffered dur- 
ing the duration of the requisitioning, the person affected is to be compen- 
sated in accordance with the provisions of Section 22, F.R.L., outlined in the 
preceding paragraph. Any diminution in value which the article suffered 
during the duration of the requisitioning over and above ordinary wear 
and tear need not be considered in determining the indemnity to be accorded 
for property not returned (Sec. 27, para 2). Consideration must be given at 
any rate to the conditions controlling value and prices at the time the claim for 
return of the article becomes due, and moreover to the diminution in the 
value of the thing because of its use or utilization. Thus, if the reacquisitioning 
price of similar, used items existing at the time that the claim for return 
became due is to be used as a guide and it is impossible to ascertain such a 
price, the price for the reacquisition of a similar, new article is to be used as a 
basis. This figure is to be reduced by the normal depreciation unless the 
diminution in value of the use or utilization is even larger than and exceeds 
normal depreciation. Section 86 of the Federal Requisitioning Law enlarges 
the import of this rule by directing analogous application of Section 8 of 


*1 Paragraph 1, here pertinent, of Section 254 of the German Civil Code (BGB) 
reads as follows: “Where the injured party contributed to the cause of the injury by 
his own fault, liability for damages and the measure of the damages due shall 
depend on the circumstances, especially on the extent to which the injury has been 
caused predominantly by the one or the other party.” 
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the “Law for the Compensation of Damages Caused by the Occupation” of 
1 December, 1955,”* to the reimbursement to be granted to owners of goods, 
which were continued under requisitioning in connection with previous 
retention. In order to facilitate the acquisition of necessary replacements, an 
additional indemnity will be granted in those instances, pursuant to the above 
statutes. Such an additional indemnity should, together with the indemnity to 
be granted under the other provisions of the Federal Requisitioning Law, 
cover: (a) 50% of the cost of the reacquisition of new items necessary for an 
adequate station in life and the upkeep of a family household, as well as 
(b) 33!4% of the expenses of reacquiring new necessary trade equipment. 
If the requisitioned article is returned in a deteriorated or damaged condition, 
indemnity for the deterioration of, or damage to, requisitioned goods is limited 
proper repair. Consideration is to be given to any diminution in value which 
cannot be remedied any more through the repair of the item. The award of 
indemnity for the deterioration of, or damage to, requisitioned goods is limited 
to the ordinary value of items of the same kind without the deterioration 
or damage, prevailing at the time they are returned (Sec. 27, para 3). Damage 
which has been inflicted on the property during the time of its requisitioning 
and which has to be remedied first, may result in impossibility to devote it 
immediately after its return, fully or partly, to the former use. Pecuniary 
injuries thus caused must be indemnified. They include loss of anticipated 
rental income as well as rental paid for substitute accommodations during 
the requisitioning period, or expenses incurred for storage (Sec. 27, para 7, 
and Sec. 23). Pecuniary advantages accruing to the owner because of the 
requisitioning will reduce the indemnity (Sec. 33, para 1), as will any con- 
tributory negligence on his part insofar as provided under the ordinary rules 
of Section 254 of the Civil Code (Sec. 33, para 2). The owner of requisitioned 
objects must, furthermore, indemnify the recipient, in accordance with the 
provisions of Section 547, Civil Code,”* for any outlays which the latter may 
have made on the object. The recipient must, if the owner demands, or may, 
if he himself prefers, remove any attachments with which he had provided 
the objects (Sec. 19, (4) and (5)). No indemnity will be paid where the in- 
juries would have occurred regardless of the requisitioning (Sec. 33, para 3). 


Score oF LIABILITY 


The recipient is liable for any damage which the owner or his servants 
sustain as a result of their efforts in satisfying the requisitioning order (Sec. 
29), unless the damage is covered by insurance or other contractual or 
statutory source of compensation. This liability covers injury to body and 
health, damage by reason of loss, injury or deterioration of goods other than 
the goods directly requisitioned, and any further expenses incurred by the 


22 BGBI I, p. 734. The “occupation” referred to in this Law is, of course, the military 
occupation of Germany by the Allied Forces. 

23 Section 547, Civil Code reads as follows: “(1) The lessor is bound to indemnify 
the lessee for any necessary outlays which he may have made on the object. The lessee 
of an animal shall, however, bear the expenses for its feeding. (2) The liability of the 
lessor to indemnify (the lessee) for other outlays shall be governed by the provisions 
applicable to the management of another’s affairs without mandate. The lessee is 
entitled to remove an attachment with which he has provided the object.” 
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owner or his servants under third party liability. Claims for pain and suffering 
and for loss of the ordinary use of property are not allowed hereunder ** 
(Sec. 29, para 2). 


INTEREST 


Delayed payment of compensation and indemnities may result in further 
pecuniary damage to the person affected. Subject to certain conditions, in- 
terest must then be allowed from the award at a rate exceeding by 2% 
the current rate of discount of the German Federal Bank. Such interest must 
be paid from the beginning of the fourth month after commencement of the 
requisitioning, provided that no amicable settlement has been concluded, 
nor any award been determined in the preceding three months (Sec. 30, para 
2, and Sec. 51). With respect to all items of property requisitioned for foreign 
forces, the period of three months will start to run from 1 January, 1957, if, 
prior thereto, an adequate advance payment has been made (Sec. 88, para 3). 
If the amounts due under an amicable settlement or a final award of com- 
pensation or indemnity have not been paid within one month, interest will 
become due thereon (Sec. 30, para 1). 


STATUTE OF LIMITATIONS 


Claims for payments due under the Federal Requisitioning Law will be 
barred after the expiration of four years beginning with the end of the year 
in which the claim arose (Sec. 35). Claims for the payment of compensa- 
tion or indemnity exceeding those previously paid for goods requisitioned for 
foreign forces are deemed to have arisen at the time of the coming into ‘force 
of the Federal Requisitioning Law which, in accordance with Section 95, 
is 1 January, 1957.*° The statute of limitations is the same as that of the 
German Civil Code, with the additional liberal provision that filing of a re- 
quest for compensation with the requisitioning authority will toll the running 
of the statute (Sec. 35, para 1). It is to be noted that the filing of claims for 
damages caused by foreign forces after 5 May, 1955, are controlled by the spe- 
cial provisions of Article 8(6) of the Finance Convention and must be accom- 


plished within a period of 90 days, or one year, respectively, from its arising 
(Sec. 35(3)). 


PROCEDURE 


Compensation and indemnities are to be determined by the administrative 
requisitioning agencies designated by the Executive Order of the Federal 
Government, of 16 November, 1956.°° In the case of requisitioning for 
foreign forces, the Defense Cost Offices have been designated as the requi- 


*4 This follows from the direction given in paragraph 2, Section 29 of the Law to 
apply sections 843 to 846, Civil Code, to the measure of damages for bodily injuries or 
damage to health. The directive intentionally fails to cite section 847, Civil Code which 
provides for “Schmerzensgeld,” damages for pain and suffering. 

*5 Where, however, the person entitled to compensation receives currently a higher 
compensation for the use of his property by the foreign forces than would be due him 
under the rules of Section 22 of the Federal Requisitioning Law, he will continue to 
draw that higher amount. 

26 BGBI I, p. 858. 
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sitioning agencies. The award of compensation and indemnities is deter- 
mined by means of administrative decisions from which appeal lies to the 
higher administrative authorities. Upon exhaustion of the administrative 
remedies, the claim may be made the subject of a suit before the ordinary 
District Court, within two months of the issuance of the decision of the 
highest administrative authority. Such a suit may also be brought if a 
higher administrative authority fails to render a decision on an appeal within 
three months from its receipt. The Federal Republic is the primary debtor 
for the payment of compensation and indemnities for goods and services 
requisitioned for foreign forces and is, in ensuing lawsuits, the proper 
party plaintiff or defendant. A special provision applies to real estate retained 
by the United States Forces under Section 85 of the Federal Requisitioning 
Law in continuation of prior requisitioning, in the event that structural modi- 
fications have been made thereon. If those modifications have changed the 
real estate to an extent that renders it unsuitable for its original purpose, or 
substantially impairs or aggravates its utilization or operation, special in- 
demnity must be paid. This indemnity is to be based on the costs which 
must necessarily be expended to remove the modifications and to restore the 
prior condition. If such costs are disproportionate to the damages suffered 
by the owner because of the modifications, the indemnity is to be limited to 
an amount which constitutes complete satisfaction for those damages. Pay- 
ment of that type of indemnity may be conditioned on actual removal of 
the structural modifications. The owner may, to some extent, be charged 
with any increase in the value of the real estate, occasioned by structural 
modifications accomplished during the time of the requisitioning. 


RICHARD S. SCHUBERT* 


* Attorney at Law; HQ. USAFE, Staff Judge Advocate. 


ENACTMENT AND SUSPENSION OF ABSOLUTE DIVORCE IN 
ARGENTINA 


Prior to 1954 an action for an absolute divorce was not available under 
Argentine law. The Civil Marriage Law of Argentina provides for an action 
for personal separation only and expressly prohibits dissolution of the marital 
tie. In an extraordinary session of the National Congress in 1954, a bill in- 
troduced by a woman legislator, Sra. Delia Degliuomini de Parodi, pro- 
viding for the conversion of the separation decree, available under the Civil 
Marriage Law, into a decree of divorce a vinculo matrimonit, was enacted in 
Article 31 of Law 14,394, dated December 22, 1954.2 The purpose of this 
study is to discuss the new provision, the background of the previous law, 
and the subsequent suspension of the provision permitting absolute divorce. 


1 Article 64 of the Civil Marriage Law. While the Civil Marriage Law (Nov. 12, 1888, 
Law 2393) has not been officially incorporated in the Argentine Civil Code of 1871, 
certain provisions of the Code have been replaced by the later law. For example, 
Articles 64 to 80 of the Marriage Law correspond to Articles 221 to 237 of the Civil Code. 

? Goldstein and Morduchowicz, El Divorcio en el Derecho Argentino, (1955) 155. 





eter- 
. the 
ative 
nary 
the 
if a 
thin 
-btor 
vices 
oper 
ined 
ning 
10di- 
| the 
e, or 
| in- 
hich 
> the 
ered 
d to 
Pay- 
al of 
rged 
tural 





COMMENTS 95 


JupiciAL SEPARATION IN ARGENTINA 


While certain features of the enactment of an absolute divorce provision 
met with hostile opinion, the possibility of its introduction was not foreign 
to legislators, lawyers, and legal writers in Argentina. Since 1900 no less 
than fourteen proposals for the enactment of an absolute divorce provision had 
been introduced in the legislature.* The failure of these attempts did not 
deter the development of an extensive case law that bore close resemblance 
to judicial decisions in jurisdictions admitting absolute divorce. Several factors 
account for this phenonenom. The most important is the requirement that 
a decree of separation issue from a contested action only, since the Civil 
Marriage Law prohibits an action grounded on mutual consent.* Further, 
the decree of separation had far-reaching effects. 

The Argentine action for separation, called “divorcio” in the Civil Mar- 
riage Law, lists seven grounds:° adultery, attempted murder of the spouse, 
provocation to commit adultery and other immoral acts, physical cruelty,® 
grievous wrongs, habitual bad treatment, and desertion or abandonment.’ 
These statutory grounds have been expanded and elaborated by an extensive 
body of case law,* as subtle as that of any legal system with a long experi- 
ence with absolute divorce. Adultery, attempted murder, and desertion are, 
of course, obvious breaches of the marital relationship;’ however, some of the 
other grounds express as liberal a concept of marital misbehavior as may be 
found in the divorce laws of Florida and Nevada. For example, the ground, 
grievous wrongs, concludes with the statutory instruction that “in order to 
determine the gravity of the injury the judge will take into consideration 
education, social position, and other circumstances that may be presented.”*® 
Such an approach parallels the case law in Florida concerning extreme 
cruelty. Even inability of the plaintiff to bring his alleged facts within such a 
ground does not mean failure of the action, as the sixth ground, habitual bad 
treatment, permits the showing of “bad treatment, even if not grievous, when 
frequent enough to become intolerable to marital life.” The significance of 
these grounds and their liberal application becomes evident when it is con- 


3 Novellino, Nuevas Leyes de Familia (1955) 185. 

* Article 66, Civil Marriage Law. 

5 Article 67, Civil Marriage Law. 

®Called la sevicia, generally interpreted as physical acts; its meaning is sometimes 
merged with grounds five and six. Ireland & Galindez, Divorce in the Americas, (1947) 
49-53, 

7 Unlike the common law, it is not necessary that the desertion or abandonment 
continue for a set period of time. Gallardo, Divorcio, Separacién de Cuerpos y Nulidad 
del Matrimonio en las Naciones Latino-Americanas (1957) 35, 40. 

8 Arias, Derecho de Familia (1952) 248-254; Bordo, I Tratado de Derecho Civil 
(1955) 315-336. 

® The grounds can be classified into two groups, the absolute and the relative. Adultery 
and desertion are examined objectively, while the others are tested to determine the 
effects of the acts on the particular marriage. There is no distinction between the act 
of adultery by the husband or wife; however, there is a remnant of the double standard 
in Argentine law, as it has been stated that a single act by the husband is generally 
not within the contemplation of the statute. Silveyra, El Divorcio (1929) 32. 

10 This ground has been characterized as one which has been converted into a label 
to cover any ground not previously found in the law. Bordo, op. cit., supra note 8 at 319. 
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sidered that these grounds for separation, in effect, became grounds for 
absolute divorce under the Law of 1954. 

In civil law, the effects of a divorce decree are threefold: personal effects, 
property effects, and those regarding the children of the marriage, which like- 
wise are involved in an Argentine separation decree. The most obvious conse- 
quence is suspension of the obligation of the spouses to live together. Fidelity, 
however, still remains a duty, violation of which constitutes adultery.** Fur- 
ther, the Argentine decree permits the parties to establish separate domiciles, 
even in a foreign country;** it determines custody,’* support, alimony, and 
the wife’s right to use the husband’s name. It may also provide for division of 
the matrimonial property and restoration of the legal independence of the 
wife.’* The right of succession may even be denied the guilty party. 

For the litigants, the consequences of an Argentine separation are obvious. 
The marriage has suffered a breakdown more severe than a private separa- 
tion and hardly less than the complete disruption accomplished by severance 
of the marital tie. An additional factor contributes to the significance of the 
action; Argentina, unlike other code countries borrowing heavily from the 


canon law, does not have the mitigating institution of a liberal annulment 
law.’® 


ENACTMENT OF THE ABSOLUTE Divorce Law 


Such a system exposed to strong pressures could not remain unchanged.” 
Various factors played a role in the breakdown of the legal stability of the 
conjugal tie. Among these the following appear to be significant: fifty years 
of proposals to introduce absolute divorce, the presence of a strict nullity 
law,"” the existence of an elaborate divorce type case law, concubinage so 
blatant that a corresponding system of customary rules had arisen in the 
legal as well as in the social structure,’* and finally, the demand that foreign 
divorces be given full recognition. The change appears to have been triggered 
by two dynamic elements: an executive government under President Peron 
in control of the legislature, and this same government in political difficulty.” 


11 Arias, op. cit., supra note 8. 

12 Article 72, Civil Marriage Law. However, children in the custody of that spouse 
cannot be removed from the jurisdiction without court approval. 

18 Article 78, Civil Marriage Law. 

14 Article 73, Civil Marriage Law. 

15 Goldstein, op. cit., supra note 2 at 196, 197. In Chile such a rule has resulted in 
an abuse of annulment by mutual consent of the parties, who, it is reported, “collusively 
simulate a cause of action that does not exist in reality.” Matus Valencia, The Centenary 
of the Chilean Civil Code, 7 American Journal of Comparative Law (1958) 71 at 80. 

16 “When it is obvious that popular belief which has been accepted as irrefutable 
becomes a thing of the past, one must have the courage to admit it. Even though it is 
upheld by tradition, the law or science, it should be declared obsolete as soon as the 
public conscience declares it to be so. To maintain a principle which has lost its 
virtuosity, is the same thing as to maintain what is fictitious.” Peron, Reform of the 
National Constitution, January 27, 1949. The Voice of Peron (1950) 72. 

17 Arias, op. cit., supra note 8 at 272. 

18 Amallo, El Divorcio (1955) 9. The problems of concubinage are common to other 
Latin-American countries. Chilean law for example, recognizes its existence and has 
enacted provisions for the legal constitution of families in extramarital unions. Matus 
Valencia, supra note 15 at 80. 

19 It was reported that by 1950 a rift had occurred between Peron and the majority 
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Law 14,394 was enacted in 1954. A voluminous piece of legislation, it in- 
cludes Article 31, surreptitiously introducing absolute divorce in Argentina. 
Article 31 is not limited to divorce alone but also deals with remarriage in 
case of presumed death by reason of prolonged absence. The Article reads as 
follows: 


“The presumption of death by reason of absence permits the other 
spouse to remarry, the marital tie being dissolved upon contracting the 
second marriage. Reappearance of the absentee shall not annul the 
second marriage. Also, after one year from a decree of separation, either 
of the spouses may petition the judge who rendered it, demanding 
that the marriage be dissolved a vinculo, provided that both spouses have 
not declared, in writing, that they have become reconciled. The judge 
shall grant this petition without further proceedings, adjusting the 
decree to the record. Such declaration authorizes both spouses to con- 
tract new marriages. 

“In case a separation decree has been rendered prior to this law, the 
preceding right to conversion may be invoked within ninety days from 
the date of this law entering into force, provided that one year has 
passed since the decree.” 


Law 14,394, due to its many and varied provisions was satirically labelled, 
the “autobus law.”*°® Three sentences, submerged in this Law, attempted in a 
short stroke to introduce a legal concept that had been controversial for over 
half a century. Exact determination of the rights created by these sentences 
in Article 31 presented an obvious difficulty in ascertaining not only their pro- 
cedural operation but the effects of a divorce obtained through this Article. 

From a statutory point of view, the principle of converting a separation 
into a divorce was not new to the civil law.” It is still used in jurisdictions 
subject to French influence. Haiti, for example, permits conversion after 
three years.”” However, these systems have integrated the conversion tech- 
nique with their rules on status. Such was not the case in Argentina where 
there existed no applicable law and the legislature failed to enact new rules to 
govern the rights and effects of the new concept. 

Lacking new law to supplement Article 31, what rules would govern? Did 
the conversion of a separation decree carry with it new effects not now found 
in the Code or the Civil Marriage Law? Only two areas were clear. The 
divorced parties could remarry, and in addition the law on reconciliation was 
changed so that it was now possible to determine the fact of reconciliation on 





branch of the Catholic Church. Certain Peronistas demanded reforms in the nature of 
legalization of divorce and prostitution. Church and State in Argentina. Factors in 
Peron’s Dowrfall, 12 The World Today (No. 2 1956) 58 at 62. 

°0 Gallardo, op. cit., supra note 7 at 40. 

*1 Article 310 of the French Civil Code, as amended by Law of July 27, 1884, pro- 
vided for such conversion. Gallardo in the work above cited at page 53 reports the 
operation of this Article on an Argentine separation decree of a French wife from a 
Chilean husband. The French court converted the Argentine separation into a decree 
of absolute divorce. Tribunal Civil de la Seine (17¢ ch.) 13 December, 1898, 29 Journal 
du Droit International (Clunet) (1902) 578. Though an old case it continues to be 
discussed in recent books, see Romero del Prado, Matrimonio y Divorcio (1958) 153. 

*2 Law of May 10, 1920, Articles 7-11. 
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the basis of a written statement before the judge. Other important questions 
were left unanswered by the enactment.”* For example, would remarriage 
of either or both of the parties alter the rules on custody? In an area of even 
more permanent consequence, would the divorce decree sever the right of 
succession? If it did, it was now possible for the party found guilty in the 
separation action to petition for conversion and thereby have this valuable 
right severed to the detriment of the innocent spouse. 

Cases in which several of these issues were presented held that the rules of 
the Civil Marriage Law governed.”* The result, in effect, is that the status of 
a person absolutely divorced may be governed by rules pertaining to separa- 
tion. This solution is said to be backed by sound practice. A general scheme 
of rules should not be abrogated by the enactment of a provision which ex- 
pressly created only two new rules for the entire area. Further, a closely 
interdependent set of rules cannot be changed by inference, nor can a com- 
munity property regime be completely abolished without the creation 
of a new general norm.” 

This limitation on Article 31 reflected the general criticism of the law. 
After so many years of a divorce famine, the provision permitting even the 
guilty party to apply for conversion seemed too drastic a step.”® Likewise, 
there was hostile opinion on the provision which disturbed the previous rules 
on reconciliation.” Procedurally also, Article 31 caused concern. Apparently, 
it was not necessary that the petitioner give notice to his separated spouse 
that a demand for conversion was being made. Less clear was the question 
when the separation decree became final within the meaning of the provision 
that the petition could be brought only after one year from such date. Such a 
question was not previously an issue, as reconciliation was possible at any 
time. 

One concept of the new divorce law was clear and not disputed, namely, 
that absolute divorce was optional and that the petition could only be granted 
a year subsequent to the date of the separation decree.** This waiting period 
to some extent was a cushioning element in the enactment of the divorce law. 
Nevertheless, several courts decreed absolute divorce without waiting for the 
passage of the year.”® In disregarding this provision, it was stated that the 
purpose of the law was not to preclude complete severance of a “broken 


23 Diaz de Guijarro, La Disolucién del Vinculo Nupcial por Divorcio y por Ausencia 
con Presuncién de Fallecimiento, 29 & 30 Revista de Derecho, (La Paz, 1957) 51 at 57. 

24No case on succession was found, but reported doctrine indicates that no change 
of the rules has been accomplished; December 11, 1956, La Ley of May 12, 1957 
(effect on custody); June 11, 1956, J.A. 1956 III, p. 360 (effect on alimony); August 29, 
1956, J.A. 1956 IV, p. 381 (alimony). The doctrine and cases cited above were reported 
by Diaz de Guijarro in the article cited supra in note 23 at page 58. 

25 Diaz de Guijarro, Las Nuevas Leyes Sobre Familia, 34 Revista del Colegio de 
Abogados de Buenos Aires, 1956 (1958) 39, 

26 Novellino, op. cit., supra note 3 at 188. 

27 Reconciliation not only extinguishes a pending action but a final decree of separa- 
tion. Article 71, Civil Marriage Law. 

28 These views reflect the apparent intent of the legislature. Novellino, op. cit., supra 
note 3 at 186. 

29 Novellino, op. cit., supra note 3 at 189 reports these decisions as rendered by 
Judge A. P. Gobbi as cited in La Prensa of March 10, 1955, and Judge I. B. Anzodtegui 
in La Nacién of March 24, 1955. 
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marriage where there exists no possibility of adjustment but on the contrary 
the lapse of the legal period of time permits the continuation of a situation 
of violence and anguish.”*° These cases were of early date and apparently 
were overruled by later opinion.** Many petitions involving Article 31 were 
heard during its period of operation, one authority estimating that in Buenos 
Aires alone one to two cases were filed daily.®* 


SUSPENSION OF THE ABSOLUTE Divorce Law 


Following the overthrow of the Peron government, the provisional authori- 
ties issued Decree Law 4070 on March 1, 1956. This Decree, suspending the 
fourteen months operation of the absolute divorce law, provides as follows: 


“Article 1. Until such time as a definitive sanction concerning the sub- 
ject of divorce be adopted, the provision of Article 31 of Law 14,394 is 
declared in suspense insofar as it enables persons divorced to whom the 
Text refers to contract another marriage. 

“Article 2. From the date of the present law, judicial proceedings in- 
tended to effectuate the provision referred to in the preceding article shall 
be stayed in their existing state, and no proceeding shall be taken on 
new petitions which may be presented in reliance thereon.”** 


This enactment was prefaced by nineteen statements outlining the legis- 
lative purpose of the suspension.** None, however, clarified the meaning, as 
the statements were expressions of broad policy and politics rather than indi- 
cations of the specific operation of the suspension. That some interpretation 
was necessary was apparent for, like Article 31 which it suspended, the 
drafting of Decree Law 4070 was subject to grave criticism. It was not clear 
what was suspended by the suspension law. Expressly, no new petitions for 


8° Judge Angel P. Gobbi as reported in Amallo, op. cit., supra note 18 at 40. 

31 The Argentine Supreme Court reports few decisions involving divorces. Review 
of such cases is normally denied, jurisdiction of the Court being similar to that of the 
United States Supreme Court. A typical instance was a case decided October 7, 1957, 
in which not only Article 31 of Law 14,394 was referred to but also suspension 
Law 4070. The Argentine Supreme Court refused to consider the case on jurisdictional 
grounds. 239 Fallos de la Corte Suprema de Justicia de la Nacion (1957) 27. 

82 Appreciation is acknowledged for this and certain other information to Dr. Beccar 
Varela of Buenos Aires. 

88 As serious criticism was leveled at the grammatical structure of the suspension law 
the text is included as check on the translation: 

“Articulo 1. Declarase en suspenso, hasta tanto se adopte sancidn definitiva 
sobre el problema Gel divorcio, la disposicién del art. 31 de la ley 14.394, en cuanto 
habilita para contraer nuevo matrimonio a las personas divorciados a que el texto 
se refiere. Art. 2. A partir de la fecha de la presente ley se paralizardn en el estado 
en que se encontraren, los tramites judiciales destinados a actuar la disposicién 
aludida en el articulo anterior, y no se dara curso a las nuevas peticiones que se 
presenten para acogerse a ella.” 


54 For example, the seventh paragraph states “Whereas they have demonstrated their 
absolute contempt of public opinion and their unscrupulous use of any means to serve 
their ends and as the previous government proclaimed the divorce law as an element 
of combat in their religious persecution.” The ninth paragraph reads: “Whereas without 
fear of error it may be said that in no civilized country was the solution to the problem 
of dissolubility of marriage advanced by a similar procedure.” 
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conversion of a separation decree could be heard, and an early case so held.** 
Old petitions heard and granted before the operation of the suspension law 
were effective, though for a time some question was raised as to the ad- 
mission of such decrees to civil registry.*° 

An area not settled is presented by cases in which parties had obtained 
divorces but had not married again prior to the suspension. Are they per- 
mitted to remarry in Argentina, or did Article 1 of Decree Law 4070 suspend 
their power to contract new marriages? While no case directly answering 
the question has been found, some authorities consider that such parties may 
remarry. This position was supported by interpretation of Article 1 of the 
suspension law as setting forth what was suspended, that is, the right to 
remarry, and of Article 2 as limited to providing the means of accomplishing 
this suspension, first, by stay of pending cases and, second, by barring new 
petitions.*” 


RECOGNITION OF ForEIGN Divorces IN ARGENTINA 


The enactment of the divorce law and its subsequent suspension necessarily 
affect the recognition of foreign divorce decrees as the consequences of its 
fourteen months operation add a disturbing element in an already unsettled 
area. While it is not the purpose of this study to consider the area of recog- 
nition in detail, certain typical situations will be examined. 

The background of this problem is to be found in the numerous rules 
affecting recognition. Internally, Argentina invokes Articles 2,°* 7, 81, and 82 
of the Civil Marriage Law and Articles 14, 159,*° 219,*° 220,** and 223** of the 
Civil Code. The key articles provide, in substance, that death alone severs 
the marital tie (Article 81); that all foreign divorces of Argentine marriages 
must conform to Article 81 (Article 82); and that the marriage of parties 
whose first marriage was dissolved abroad is expressly prohibited if the first 
marriage was celebrated in Argentina (Article 7). Article 14 of the Civil 
Code prohibits the operation of any foreign rule that is contrary to the morals 
and good customs of the republic. 

On the treaty level, Articles 11** and 13 of the Treaty of Montevideo of 


85 Diaz de Guijarro, op. cit., supra note 23, 60 cites this decision as reported in 
La Ley, April 4, 1956, T. 82, P.448, a judgment rendered by Drs. Navarro, Martinez, 
and Barraquero of Department C. 

36 Diaz de Guijarro, op. cit., supra note 25 at 75. Under Article 105 of the Civil 
Marriage Law, each decision of separation must be communicated to the public official 
charged with the duty of keeping the Civil Registry, for annotation in the margin of 
the act recording the marriage. 

87 Diaz de Guijarro comments on this interpretation in both of the above cited 
articles. 

38 Validity of marriage is governed by law of the place of celebration even if the 
parties subsequently change their domicile. 

39 Similar in content to Article 2 of the Civil Marriage Law but not identical in 
language. 

49 Corresponds to Article 81 of the Civil Marriage Law. 

41 Corresponds to Article 82 of the Civil Marriage Law. 

42 Denies the right to remarry to a party whose spouse is presumed dead by reason 
of prolonged absence or disappearance. 

43The Treaty was ratified by Law 3192, December 11, 1894. Member States: 
Bolivia, Peru, Paraguay, Uruguay, Colombia. Article 11 of the 1889 Treaty provides 
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1889, Article 4 of the additional protocol,** and Article 5*° of the Montevideo 
Treaty on Civil Procedure must be considered when the facts present contacts 
with any of the other signatory states. Article 13 provides: “The law of the 
matrimonial domicile governs: (a) conjugal separation, (b) dissolubility 
of the marriage, provided that the cause alleged is admitted by the law of the 
place in which it was celebrated.” 

On the question of competence of the foreign tribunal, Argentina possesses 
case law similar to the common law. A foreign decree in which the court had 
no jurisdiction by reason of lack of domicile has no effect in the domiciliary 
state.** A Mexican “mail order” divorce or Montevideo “traveler’s” decree are 
illustrations of decrees ineffective in Argentina. Domicile requires that there 
be normal residence and habitual establishment of a home and matrimonial 
affairs.** 

If no question of domicile arises, the test of a foreign decree under the 
provisions of the Montevideo Treaty is that the grounds or causes of action 
be similar to those in the Argentine separation law.** Unless the ground of the 
foreign decree is mutual consent, similarity to Argentine law, with its 
numerous and liberal grounds, can be found without difficulty. Shortly after 
the Treaty of Montevideo was in operation, Uruguay enacted divorce legis- 
lation with grounds similar to the grounds for separation in Argentina.*® 

Montevideo then became the “Reno” for Argentine citizens. The courts of 
Uruguay opened their doors to the visitor, discovered the alleged grounds 
to be similar, liberally found the fact of “domicile” and decreed absolute 
divorce. Argentina rejected such decrees. The most effective bar was a find- 
ing by the Argentine court that the foreign tribunal lacked competence by 
reason of the fictitious domicile alleged in the foreign court.°° Where that 
solution failed, Articles 13 of the Treaty, 7 of the Civil Marriage Law, and 14 
of the Civil Code were invoked.’ The case law developed in such circum- 
stances led to several conflicting decisions. One line of authority denied all 





that a signatory State is not obligated to recognize a marriage that suffers from a 
number of impediments, among which is “(e) a former marriage not legally dissolved.” 
I Los Tratados de Montevideo de 1889 y su Interpretacién Judicial (1940). Rabel, 
I The Conflict of Laws (1945) 257. 

44 Establishes the principle that each State applies its laws of public order. 

45 Article 5 of the Treaty of International Procedural Law of March 19, 1940, 
Title III provides: 

“Judgments and arbitral awards rendered in civil and commercial matters in 
one of the signatory States shall have in the territory of the other signatories the 
same force as in the country where they were pronounced, provided that they 
comply with the following requirements: ...d) they must not conflict with 
public order in the country of their enforcement.” 37 American Journal of Inter- 
national Law 118 (1943). 

46 Generally the domicile of the husband. Article 104 of the Civil Marriage Law. 
A recent instance of the ineffectiveness of a Mexican divorce in Argentina is reported 
in 86 Journal du Droit International (1959) 199. The case is dated March 29, 1957, 
Camara Nacional Civil, B.A. 

47 Gallardo, op. cit., supra note 7 at 57. 

487d. at 60. 

49 Comparative Study of the Bustamante Code, the Montevideo Treaties and the 
Restatement of the Law of Conflict of Laws. (Washington 1954) 64. 

5° Gallardo, op. cit., supra note 7 at 57. 

51 See supra note 49, 
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effect to a foreign divorce decree which purported to dissolve an Argentine 
marriage, while a second treated the decree as a separation decree, provided 
the foreign tribunal possessed jurisdiction by reason of the domicile of the 
parties.°* Settlement of this problem seemed assured by the enactment of the 
absolute divorce law by which Argentina temporarily joined Uruguay, 
Bolivia, and Peru of the Montevideo Treaty group in the adoption of absolute 
divorce.°* Unfortunately, the new law did not solve nor attempt to clarify 
the status of thousands of foreign divorces previously obtained. The Argen- 
tine absolute divorce was to operate in the future and hence lacked any 
retroactive effect.** 


The suspension law further obscures the entire problem. While internal 
legislation on divorce dominates the recognition field, one writer conceives 
that Argentine’s position under the 1940 Montevideo Treaty may reflect a 
softening of the conflict rules in this area.’ Article 15 of the Treaty sets 
forth the right of a state to deny recognition to foreign divorce decrees if 
the local laws prohibit divorce but that such state does not deny the validity 
of the decree in other states signatory to the treaty.°° 

Foreign divorce decrees which dissolved marriages contracted abroad will 
be recognized in Argentina if the foreign tribunal was competent by reason 
of domicile of the marriage.’ An affirmance of this principle was recently 
reported in a case where a woman petitioned a Buenos Aires court for 
permission to marry in Argentina. The court found from the evidence that 
she was lawfully married in Uruguay and domiciled there at the time of 
divorce; the Uruguayan divorce decree was given effect, the court authorizing 


52 The possibilities can be summarized as follows: (a) Argentine marriage and 
“divorce”: effect, a separation only. (b) Foreign marriage and Argentine “divorce”: 
effect, a separation only. (c) Foreign marriage and absolute divorce abroad: effect, 
conflict of authority. Machado, Calandrelli, Silveyra, and others support the validity of 
not only a new marriage celebrated abroad but also the ability of the party to contract 
a new marriage in Argentina. A recent decision supporting this view is referred to 
infra note 58. Other writers and cases deny both possibilities, invoking Article 14 of 
the Civil Marriage Law. (d) Argentine marriage dissolved abroad and new marriage 
celebrated in a State not a signatory to the 1889 Montevideo Treaty: conflict as to the 
effect as some would recognize the second marriage. (e) Argentine marriage dissolved 
abroad and new marriage celebrated in State signatory to the Treaty: effect, none, 
based on Article 13 of the Treaty. Romero del Prado, op. cit., supra note 21 at 138. 

58 Only Paraguay and Colombia of the Montevideo Treaty group lacked an absolute 
divorce action at this time. 

54 Article 3, Civil Code. 

55 Diaz de Guijarro in op. cit., supra note 25 at 40, 46, and 47 reports the Argentine 
ratification of this treaty by Decree of April 27, 1956; the prospect of bigamy in such 
recognition cases has been an area of conflict. Gallardo, op. cit., supra note 7 at 76. 
Romero del Prado, op. cit., supra note 52 at 146 to 153. 

56 Article 15 of the March 19, 1940, Treaty of International Civil Law reads: 

“The law of conjugal domicile governs: (a) conjugal separation (b) dissolubility 
of the marriage; but recognition of the dissolubility shall not be obligatory upon 
the state where the marriage was solemnized, if the ground invoked for dissoiution 
was divorce and if the local laws do not admit of that ground as such. In no case 
shall the celebration of a subsequent marriage, in accordance with the law of 
another state constitute the crime of bigamy.” 37 American Journal of International 


Law 144 (1943). 


57 Treland, op. cit., supra note 6 at 63. 
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her to contract a new marriage in Argentina.”* It is possible that the fourteen 
months experience with absolute divorces may have opened further the 
questions surrounding the recognition of foreign divorce decrees. The only 
direction that could be taken is that the pressure of the existing Argentine 
divorces may have undermined the rigid position that Argentine marriages 
can never be dissolved by a foreign tribunal. 


CoNCLUSION 


The future of divorce law in Argentina has yet to be determined by the 
new government. It seems unlikely that new rules will be forthcoming 
until the entire problem of new status is considered. From a comparative 
point of view it has been observed that the pressure for divorce legislation 
tends to be unorganized and sometimes ineffective. In considering the 
progress of such legislation, it has been observed that in democracies it has 
been easier for conservative forces to dominate the legislature rather than the 
courts.’* In effect then, pressures of individual demands tend to be stronger 
before the courts. Divorce legislation in Argentina was realized only 
through the efforts of a toppling government, a paradoxical situation in 
which a liberal pressure found temporary relief through a political accident. 
Peron’s background fails to reveal clearly his views on divorce, but it was 
evident that he resorted to this particular legislation for his own political 
purposes.” As it had been used as a weapon, the new government had no 
choice but to disarm Article 31.°° However, the choice of a poorly drafted 
suspension law by the new government has been unfortunate. 

The Argentine Congress has since approved all Decrees and Decree Laws 
issued by the provisional government. Law 4070 is now permanent, not- 





58 C4mara Nacional Civil, Sala D, B.A. December 27, 1956, as reported in 86 Journal 
du Droit International (Clinet) (1959) 167. 

59 Rheinstein, Marriage and Divorce Laws of Western Countries, 18 Law and Con- 
temporary Problems (1953) 2 at 19. 

6° Divorce legislation has been the subject of other politics. The action was present 
in the Code Napoléon but was abolished by one of the first acts of Louis XVIII (Law 
of May 8, 1816). Seventy years were to pass before liberals restored divorce to the 
Code. Rheinstein, “The Code and the Family,” in Schwartz, The Code Napoleon and 
the Common Law World (1956) at 139, 143. 

61 Peron, Pensamiento Politico. (1946 B.A.). Peron has been described as an oppor- 
tunist, favoring any cause that might further his ambition and at a moment’s notice 
discarding any person or any cause that seemed to be in his path. Macdonald, Latin- 
American Politics and Government, (1954) 63. 

62 Peron attributes part of his difficulties to the enactment of the divorce law. Peron, 
La Fuerza es el Derecho de las Bestias, (Habana, 1956) 73, 74. In November of 1954 
it was reported that Peron had decided that he no longer could rely on the backing of 
the Church and so began an anti-church campaign. Two weeks after the divorce law 
was enacted, a bill was passed permitting the establishment of brothels. Church and 
State in Argentina, Factors in Peron’s Downfall, 12 World Today (1956) 58 at 66. 
There is opinion that the enactment probably intended that the “Catholic hierarchy 
would take note of the power which Peron commanded in securing passage of a law 
which defied not only the doctrine of the Church but also a specific instruction which 
the Argentine hierarchy had repeated for the benefit of Catholics on several occasions 
since 1931.” Kennedy, Catholicism, Nationalism and Democracy in Argentina (1958) 
at 204. 

68 See note 32. Decree Law 4070 was confirmed into the Law of the Nation by Law 
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withstanding certain doubts as to its full effect. It will be interesting to study 
further events in the Argentine divorce area once the more important political 
and constitutional questions have been resolved. 


DONALD A. WIESNER* 





14,467 of September 23, 1958 and has survived attacks on its constitutionality. Camara 
Nacional de Apel. de la Capital Federal, Sala B, September 12, 1957, La Ley, t. 91, p. 
302, Fallo nim. 42,350. It has also been decided that separated couples who failed to 
convert their decree prior to the suspension do not now possess an acquired right 
(derecho adquirido). April 10, 1959, J.A. 1959 III p. 91 Corte Sup. de la Nacion; also 
in the same court, same date and reported in La Ley of November 16, 1959, Fallo num. 
44,118. These cases were cited in an excellent article by Werner Goldschmidt, Divorcio 
Vincular Extranjero o Matrimonio Argentino Durante la Eficacia del Divorcio Vincular 
en la Republica, published in La Ley of December 10, 1959 (Buenos Aires). There, the 
author reasons that a foreign divorce of an Argentine marriage will be effective if 
rendered during the period of absolute divorce and by a tribunal where the parties 
were domiciled; further, that it is not essential that the dissolution of the Argentine 
marriage abroad be accomplished by a means similar to Argentina’s “conversion” tech- 
nique. Dr. Goldschmidt also reports the impact of Decree Law 4070 on the issue of 
absolute divorce and public order. As Decree Law 4070 did not derogate Article 31 
(absolute divorce law) but merely suspended it, the effect of the confirmation has been 
to immunize absolute divorce against the principle of public order. The writer character- 
izes this state as an ideological truce (tregua ideolégica). Apparently the cause for ab- 
solute divorce has been strengthened despite the short period of operation. 
* Assistant Professor, University of Miami, School of Business Administration. 


IS DAMAGE TO MACHINERY GOOD IN GENERAL AVERAGE? 
I 


The classical jettison case of the old Rhodian Law (Nopos ‘Podiwy Navrixés) 
—the first case we know of general average’—indicates that the leading prin- 
ciple of general average, which is the sharing of sacrifices that have been 
intentionally imposed on a party in a common maritime adventure in order 
to save the ship and the remaining cargo or either one, has been established 
since that time. Thus, the absolute conception of “res perit domino” or its 
equivalent “casus sentit dominus” has been replaced in maritime commerce 
by a more equitable principle, i.e., that loss sustained for the benefit of all 
who participate in the lucrative sea adventure should be borne by all. The 
common dangers to which a ship and her cargo are exposed at sea, what the 
Germans call Gefahrengemeinschaft, quite reasonably lead to a “community 
of interests,” and this is, in our estimation, the most successful theoretical 
foundation of general average.” 

Modern legislations have proceeded further, considerably enlarging the 
scope of general average by adding various particular cases to the old jettison 





1 Quite eloquent is Maitre L. Dor’s statement at the International Law Association 
conference held at Brussels in 1948: “General average goes back to the ancient Rhodian 
Law of jettison, which shows, once more, that the Greeks have invented everything, 
even maritime law.” 

2 Cf. G. Ripert, Précis de Droit Maritime, (6th ed., Paris 1952) 331; other views in 
H. Wiistendorfer, Neuzeitliches Seehandelsrecht, (Tibingen 1950) 376. 

3“Tn the Courts of England and America, general average has not been restricted 
to the cases put by way of illustration in the Rhodian and Roman Laws; but it has 
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and, each judging facts under a different light, are not always of one mind 
whether a certain factual situation is covered by general average, entitling 
the parties to contribution.’ One controversial point is whether or not engine- 
damage as a result of voluntary overstrain (forcement de vapeur) should be 
included in general average. This problem appeared at first in the legal world 
as press of sails (forcement des voiles, des mdts; Prangen) gradually gave 
way to the strain of engines as steamships replaced sailing ships, so that 
presently the old term and its corresponding provisions have little, if any, 
practical application and significance. Thus, press of sail was used in the 
past to avoid dangerous strandings in cases of extraordinary heavy seas,” or 
seizure by pirates ravaging the seas. Today, improvements in the construction 
of ships and their navigating and communicating equipment, meteorological 
forecasts, and other information have certainly diminished sea perils to a 
great extent. Yet ships are still exposed to great risks. Furthermore, the 
menace of pirates that troubled merchant marine throughout the past cen- 
turies exists no more; however, enemy submarines, surface ships, and aircraft 
constitute a menace in time of war.® Sea voyage, after all, still remains a 
perilous adventure, though to a smaller extent, and no one can be absolutely 
sure of its successful and safe completion. 

Today strain of engines in an emergency may be the only recourse which 
the master has to save his ship and cargo." If despite such strain the engines 
work satisfactorily and sustain no damage, then there is no further problem. 
But if damage occurs to them because of strain, should this damage be good 
in general average or will it be considered as a proper particular average? 


II 


Before answering this question, it is pertinent, for purposes of systematic 
analysis, to review the elements which compose this specific case in the sense 
of the law, and to analyze the position each country has adopted with regard 
thereto. Such elements are the following: (1) peril common to ship and 
cargo; (2) voluntary act of the master; (3) sacrifice; and (4) beneficial result. 

1. As regards the nature of the peril, not many things are to be added to 
the usual general average theory. The peril must not be hypothetical, imagi- 
nary,° or attributable to fault of the ship and/or the master;° yet peril must be 





never been extended beyond the spirit and principle of those laws,” Mr. Justice Gray said, 
delivering the opinion of the Court in Ralli v. Troop 157 U.S. 386, 39 L. Ed. 742. 

* Chorley and Giles, Shipping Law, (3d ed. London 1952) 175. 

5 See: Cour d’Appel de Poitiers 13 March 1895, in 11 R.I.D.M. (1895-96) 314; 
otherwise in England, cf. E. Frignet, 1 Traité des Avaries, (1859) 349. 

8 Cf. T. Haralambidis, Des caractéres distinctifs des avaries communes (2nd ed. Paris, 
1924) 195. 

7 Cf. L. de Valroger, 5 Droit maritime, Commentaire, (1886) § 2021; and D. Danjon, 
3 Traité de Droit Maritime (2nd ed., 1927) § 1218. 

8 Chorley and Giles, op. cit., 176; also G. Gilmore and C. Black: The Law of Ad- 
miralty, (Brooklyn, 1957) p. 230; contra H. Wiistendorfer, op. cit., 379 et seq. 

® Ordinarily, if a peril is attributed to the fault of the master, the shipowner has no 
right to a general average contribution; cf. The Irrawady, 171 U.S. 187, 43 L.Ed. 130 
(1898). Yet if the so-called “Jason clause” is inserted in the B/L, then we should accept 
the opposite solution, in view mainly of the fact that general average provisions are 
“jus dispositivum”; cf. The Jason 225 U.S. 32, 56 L.Ed. 969 (1912). 
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admitted even if it is not imminent but merely rapidly approaching.’® The 
inclusion of such peril is then justifiable because the master should not be 
expected to issue an order at the very last moment, but as a diligent “magister 
navis” he should be allowed to order what he deems necessary well in ad- 
vance, so that the risk may be reduced or avoided, and the chances for a safe 
conclusion of the voyage increased."* Moreover, the peril must be inevitable, 
avoidable only by straining the engines. As the courts do not distinguish 
between danger and peril, both terms may be taken as implying the same 
thing.” 

2. The act must derive directly from an order emanating from any person 
in command of the ship.** This person is usually the master, but possibly 
also any person who substitutes for him and commands the vessel at the 
critical time. The act, either a performance or an abstention,"* must be an ex- 
traordinary one, i.e., one not taken under normal circumstances, and must 
be ordered with the purpose to extricate ship and cargo from a common 
peril. The act in this case need not necessarily be a “forcing” of the engines, 
i.e., increasing their revolutions, or raising steam. It may also be the main- 
tenance of the same revolutions and speed, in a situation where, to the con- 
trary, reduction is indicated.*° If, in performing this operation, the engines or 
boilers are subjected to hazards, regardless of their nature and/or extent, and 
sustain damages, such damages are good in general average. The contempla- 
tion on the part of the master concerning damages should not be construed 
as including acts the effects of which are assimilated to those in case of “vis 
major.”*® The obvious reason for this is that in such a case, damages cannot 
be attributed to the original act but mainly to the intervening “vis major,” 
and therefore are not the willed or contemplated outcome of the act, but 
obviously a “casus fortuitus,” a proper particular average.” 

3. By sacrifice is understood the damages which the engine or more broadly, 
any of the ship’s tackle sustains as a result of the master’s act. It is necessary 
to establish that the act is the “causa proxima” of the damage, without the 
interference of any other factor. This causation is important because in the 
present case the master did not order the damage itself, but an intermediate 
act the performance of which caused the damage. The damage must be con- 
templated if only vaguely when the order is issued, but it is not necessary 
that its exact extent and nature be foreseen.’® It suffices that the master can 


10 Cf, W. D. Winter, Marine Insurance (3d ed. New York) 408. Also Gilmore and 
Black, op. cit., 230. 

11 Vlassopoulos v. British and Foreign Marine Ins. Co. [1929] I.K.B. 187, where 
Roche J. said: “It would be a very bad thing if shipmasters had to wait until that state of 
things arose, in order to justify them doing any act which would be a general average 
act.” Also Rule A, York-Antwerp Rules, 1950 does not require that the danger must 
be immediate or present. 

12 Cf. Chorley and Giles, op. cit., 176. 

18 Cf. Ralli v. Troop (supra) where the orders were given by port authorities. 

14 “Atto omissivo” v. A. L. d’Ovidio—G. Pescatore, Manuale di diritto della Navi- 
gazione (Milano, 1953) 364; also D. Danjon, op. cit., § 1219. 

157. de Valroger, op. cit., § 2021; D. Danjon, op. cit., § 1218. 

16 Cf. d’Ovidio—G. Pescatore, op. cit., 363; also J. Bedarride; Commentaire du Code 
de Commerce Maritime, (2nd ed. 1920) § 1674. 

17]. Bedarride, op. cit., § 1669. 

18 Cf. C. Smeesters and G. Winkelmolen, 2 Droit maritime et droit fluvial (2nd ed., 
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foresee or predict that some damage may result to his ship’s engine or tackle 
from the act he orders, and that, despite this, explicitly or tacitly accepting 
such possibility, he issues the order. Evidently no question of general average 
can ever arise, if the damage is attributable to the original peril itself and not 
to the act. 

4, Beneficial result means the end of danger or peril in question. This term 
implies that, after all, the attempt to avoid the common peril has been suc- 
cessful and that the ship has safely reached her port of destination, or a port 
where the voyage has been interrupted. Before that time no contribution or 
any other general claim may be sought. 


Ill 


From what precedes, it appears that strain of engines, for the purposes of 
general average is an extraordinary and abnormal act; it is the only available 
act, or that involving the least sacrifice, at the master’s disposal, ordered with 
the sole purpose of avoiding and/or escaping an imminent or rapidly ap- 
proaching danger that menaces both ship and cargo. In other words, what 
takes place is an evaluation of peril by the master who concludes that the 
danger threatening both ship and cargo is greater and more destructive than 
that which might result from the act he contemplates. He then orders the 
straining with the object of avoiding a greater danger.’® But such an act 
which is performed under extraordinary circumstances and involves various 
indeterminable risks is evidently not a normal one. It is an extraordinary, 
abnormal and exceptional act, performed against the rules of proper operation 
and maintenance of the engines, in excess, probably, of their normal func- 
tioning power, for the purpose of extricating both ship and cargo from a 
catastrophe.”° 

Nevertheless, the attitude followed by the legislations of the leading mari- 
time countries in regard to this question is not uniform. 

In England, the United States, the Scandinavian countries, Germany, and 
Belgium, damages attributed to strain of engines are good in general average 
only where the ship is stranded and attempts are made to refloat it. The 
Bona” referred to as the leading case on the subject, is not a case ad hoc, for, 








1933) 457; also, G. Ripert, op. cit., 338 where he says: “Every result and consequence 
even if not foreseen or foreseeable, is considered as general average, if the act is in- 
tentional . . .”; Danjon, op. cit., § 1218, goes still further and contends that: “It is not 
necessary that the damage is an outcome of the act itself. It suffices that the act has ex- 
posed the ship to an extraordinary peril.” Arnould on Marine Insurance is more 
conservative requiring (2 (11th ed. 1924) 1216) that “the loss must be the direct and 
anticipated result of an extraordinary measure.” Cf. also Scrutton’s Charter Parties and 
Bills of Lading, (13th ed., 1931) 332. 

19 Cf. Pool Shipping Co. v. Northern Maritime Co. The Seapool 47 L1.L.R. 331, 
where J. Langton said: “. . . the Master intentionally and reasonably sacrificed his vessel 
and succeeded in transferring what was a peril to the whole adventure to a peril to the 
ship alone.” 

20 Cf. illustrations in Lowndes and Rudolf, Law of General Average and the York- 
Antwerp Rules, (8th ed. London, 1955) 297. 

21 [1895] P. 125, 131. The actual question in that case was whether cost of coal cargo 
consumed during and for the abnormal operations of engines ought to be allowed 
contribution. 
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as Sir F. H. Jeune said, delivering the opinion of the Court, the cost of engine 
repairs had been dealt with in accordance with the York-Antwerp Rules of 
1890, and were allowed without dispute in general average. However, the 
dicta in this case helped to establish a theory steadily followed ever since by 
the courts of England and of the United States.** General average contribu- 
tion has also been allowed in case of damages to the engines of a vessel 
trapped in ice, after they were intentionally strained to extricate the ship and 
her cargo from this perilous position.”* 

In such maritime countries as France, Italy, Spain, and Holland, damages 
attributed to strain of engines are good in general average without the above 
conditions. Press of sail has been allowed contribution in France, ever since 
the “Ordonnance touchant la marine” of 1681. The French Code of Com- 
merce dealing with general average provides in article 404 as follows: “Sont 
avaries communes: .. . 3. Les cables ou mats rompus** ou coupés; . . .” and 
concludes with a catch-all provision as follows: “Et, en général, les dom- 
mages soufferts volontairement ... pour le bien et salut commun du navire 
et des marchandises ...” ' 

The line followed by the French Code of Commerce has been followed by 
the legislation of various countries. The Italian Code of Commerce of 1868 
apparently adopted a similar enumeration of cases, which in both Codes, was 
suggestive and not conclusive.*® The new Italian Maritime Code of 1942, 
abandoning the enumeration system, contains only general provisions (Ar- 
ticles 469, 302). This particular code, though inspired by the principles laid 
down in the York-Antwerp Rules of 1924, does not follow the analytical and 
almost exhaustive enumeration of these Rules, but in its few articles on 
general average lays down general and broad provisions adaptable for any 
application.”® 

The corresponding provision of the Greek Commercial Code related only 
to press of sail, but as no other article expressly regulated strain of engines, 
the provision of article 419c, was construed by the courts*? as embracing 
damages attributed to strain of engines because of the similarity of the two 
cases (Gesetzesanalogie). The general average provisions of the new Code 
of Private Maritime Law (L. 3816/1958) are inspired by the York-Antwerp 
Rules of 1950, yet without incorporating them.** The old enumeration system 
has given place to one article (article 219) defining general average, following 
Rule A of the York-Antwerp Rules, and a few additional articles clarifying 


22 Cf. Willcox v. American Smelting and Refining, 210 Fed. 89 (1913); International 
Nav. Co. v. Atlantic Mutual Ins. Co. 100 Fed. 304 (1900). 

*3 Tribunal Supérieur Hanséatique, 22 déc. 1908 in 24 R.I.D.M. (1908-09) 667. 

24 The fact that the Code does not mention explicitly press of sail as the Ordonnance 
of 1681 did, should not be interpreted as a change of legislative policy regarding the 
problem in question, for, as has been asserted, (Haralambidis, op. cit., 119) the word 
“rompus” covers damages resulting from press of sail, and therefore from strain of 
engines as well. Furthermore, the enumeration is only illustrative. 

25 Cf. Nouveau Répertoire de Droit Dalloz: Vol. I, No. 68, p. 324; P. Ascoli, Del 
Commercio Marittimo e della Navigazione. Commento, (4th ed., 1915) § 1095. 

26 Codice della Navigazione Italiano 1942, ediz. ufficiale; report of the Minister of 
Justice Grandi, p. 135, “... dei principii astratti idonei ad ogni applicazione . . .” 
Also d’Ovidio—G. Pescatore, op. cit., 365. 

27 Patras Court of Appeal no. 46/1931. Themis MB’ p. 507. 

28 Report of the Ministers to the House, official publication, p. 2. 
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specific disputed topics or introducing new principles. As this particular 
question is not explicitly covered in the new Code, nor has any case yet been 
reportedly decided since the introduction of the new legislation, no one can 
predict with certainty what the position of the courts will be on the question. 
Presumably, they will apply article 219, and hold that damages attributed to 
strain of engines performed to save ship and cargo from a common peril, 
are good in general average. This can reasonably be anticipated in view of 
the broad and general wording of article 219, the opinion previously held by 
the courts, and the lack of any specific provision barring such damages from 
general average contribution. 

The York-Antwerp Rules, though not embodied in the laws of any 
country so far as we know, must be examined separately because of their 
universal application in the field of practice.** In fact, the great majority of 
C/Ps and B/L incorporate them by inference. The Rules of 1890, though 
explicitly excluding press of sail from general average where a ship was 
afloat (Rule VI), contained no similar exception concerning strain of engines 
(Rule VII). The International Code draft, expressing the great concern for 
conformity demonstrated by the International Law Association, provided in 
section 9 (1914 draft) the following: 

“Subject to the foregoing provisions of this Code, save in so far as they are 
inconsistent herewith, the following are general average acts: 

"EM + as 

“(b) Using any part of the ship’s equipment for a purpose for which it is 
not intended or in an abnormal manner, as for instance (emphasis ours) 
using engines or sails for the purpose of floating a vessel aground when the 
grounding is not an ordinary incident of the voyage. The loss includes 
damage to sails and spars or machinery, and the value of coal and engines 
stores consumed in the process.” 

This draft Code provoked various comments and reactions and has never 
been adopted.*® The revised Rules of 1924 which took its place added a second 
paragraph to Rule VII excepting any similar damage from general average, 
where the ship is afloat. Thus, despite strong « position, Rule VII was made 
congruous with Rule VI.** Rule VII sustained further modification in the 
Revision of the Rules in 1950, and was made even stricter. 


IV 


The outline of various legislations discussed above demonstrates that there 
are two basically different systems: one adopting in general average damages 


2° Cf. T. Haralambidis: Les avaries communes d’aprés les régles d’York et d’Anvers de 
1924. (Extrait: Paris 1926) 2, 3; Chorley and Giles, op. cit., 175, who consider the 
York-Antwerp Rules as a trade-made code. For a historical outline of the Rules, see: 
G. R. Rudolf’s The York-Antwerp Rules, their history and development (London, 
1926) also: E. Audouin, R. Gervais et R. Lieury in R.D.M.C. vol. VIII p. 1-12, and 
vol. IX p. 15-16, under the title: Les Régles d’York et d’Anvers 1924. Also, Boizard & 
Manzitti: Les Régles d’York et d’Anvers 1950 (Paris, 1951). 

80G. R. Rudolf, op. cit., 303. 

31 Cf. note 1, supra. 
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to engines by straining them to extricate ship and cargo from a common peril, 
and the other, accepting them on condition that the ship is not afloat. 

Let us now examine this divergence of opinion: 

A. The first system adopted by a number of nations needs no particular 
analysis. The legislation of those countries, either through broad and abstract 
provisions allowing liberal construction by the Courts, or through a detailed 
illustrative enumeration covering a great number of particular cases, accepts 
such damages in general average. 

These legislations undoubtedly follow a clear theoretical line: if it can be 
supported and shown that the engines were voluntarily strained to save both 
ship and cargo from a danger menacing them both, and as a result sustained 
damage, such damage is good in general average. The fact that the damage 
is not the direct consequence of the order, or in other words, is not the 
ordered act itself, but an effect thereof, is not, evidently, irrelevant, once the 
causation is established.** 

B. The second system is more conservative and less inclusive than the first. 
Legislation following this system is not satisfied with findings as outlined 
above, but requires some additional assurance as to the real cause of damages. 
This system demands proof that strain of engines was the result of real and 
obvious necessity, in the face of a clear and present danger. 

The theoretical foundation of this system is twofold: 

1. According to one view, dealing with the substance of the matter, strain 
of engines performed for instance in case of tempest in order to preserve 
both ship and cargo from total destruction, e.g., sinking, is not considered 
as an extraordinary and exceptional use of engines, but as a normal use 
(utilisation habituelle). Accordingly, any engine damage sustained because 
of such use should be regarded as a particular average. This view is not 
generally accepted but is supported only by a minority of scholars.** 

2. Difficulties in obtaining satisfactory evidence, and an effort to eliminate 
fraudulent acts—not rare in fact**— by means of which the master and/or 
the shipowners may try to obtain contribution by cargo owners or insurers 
for repairing outworn engines,** has motivated the adoption of a stricter 
system. Accordingly, damages resulting from strain of engines are allowed 
in general average only if there can be no doubt as to the causes and the 
necessity for such an action. In order to reach such a decision without such 
doubts, various presumptions and tests are applied.*® 

The first view denying the strain of engines the character of an extraordi- 


82In our opinion, since all above elements concur (cf. p. 2 supra), general average 
should not depend on the existence of a subjective factor (voluntariness) in the element 
“damage,” but since this factor exists and qualifies the order and the act, damage 
should be examined from an objective standpoint. 

38 E.g., Lowndes, op. cit., 102; Smeesters and Winkelmolen, op. cit., 423; Ascoli, 
op. cit., § 1098. 

84 The Afroessa, Marseille 13 mars 1889 in R.I.D.M. 1888-89, p. 696. In this case 
the decision of the Court allows some well-founded doubts as to the real causes of 
damage. The exclusion of fraudulent acts motivated also the modification of Rule VII, 
York-Antwerp Rules, sustained in 1924 and 1950. 

85 Cf. G, Ripert, op. cit., 249. 

26 Cf. Carver’s Carriage of goods by sea, (9th ed., London, 1952) 614. 
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nary and irregular act, is erroneous and not convincing. “The shipowner is 
bound,” Lowndes writes,*’ “under the contract to furnish the cargo with all 
ordinary (emphasis ours) means which are supplied by the ship and her 
tackling, each part used in its appropriate way (emphasis ours) whether 
it be greater or less strain upon it.” It is, however, doubtful that this conten- 
tion has ground for application where the strain is ordered under extraordi- 
nary and perilous circumstances, when it is understood that a damage can be 
reasonably expected from such a strain. Evidently, this goes beyond the limits 
of “ordinary” and “appropriate way” as Lowndes requires. It goes beyond 
the permitted area of engine operation, disregards technical specifications and 
requirements, probably violates safety regulations, and involves various 
dangers. 

Such an act ordered and performed only with the purpose of saving ship 
and cargo from a more serious danger is evidently an extraordinary and 
irregular act. It does not constitute a use but an abuse, and no abuse can ever 
be considered as a normal act. Furthermore, if strain could be taken as 
within the ordinary operation of the engines then there would be nothing 
objectionable in such strain under normal circumstances. However, this is not 
the case, because any strain of engines under normal conditions may subject 
the master to disciplinary or penal liability. Furthermore, even an act that 
would be considered ordinary, if performed under normal circumstances, 
could possibly be regarded as an abnormal one and be therefore good in 
general average if performed in extraordinary circumstances despite the 
dangers it may involve “tn concreto” (e.g. keeping up speed, while it should 
be reduced). . 

Such a flexible conception of “abnormality” is, in our opinion, proper 
“de lege ferenda” as it is inspired by reasons of true justice and equity, in 
view mainly of the fact that the rules of navigation are not rigid, but allow 
the master a certain discretion. 

Regarding the second view, dealing with the evidential side of the question, 
it may be remarked that the curtailment of the rule through prerequisites 
and conditions like “ship not afloat,” betrays possibly a weakness in approach- 
ing the difficulties of the question. 

Such a prerequisite inserted in the law for purposes of obtaining satis- 
factory evidence as to the existence of peril, splits the integrity of the term on 
the basis mainly of criteria of time, since it accepts only a present peril to the 
exclusion of a rapidly approaching one. The arbitrary differentiation thus 
effected—unorthodox theoretically—disregards the real truth, leads possibly 
to inequitable solutions, and is objectionable “de lege ferenda.”** The protec- 
tion of commerce—in this case of cargo owners or underwriters versus ship- 
owners or hull underwriters—that has inspired such legislation, could cer- 
tainly be equally ensured, if instead of accepting such conditions, overlooking 


“Op. c1t., 103; 

88 The absurd results to which the arbitrary differentiation of the question leads are 
clearly illustrated by Boizard and Manzitti (op. cit., 39): if in a situation of common 
peril the master asks for towing assistance, towing expenses will be considered good in 
general average, but if he uses his engines in an abnormal and extraordinary way, 
then the damages that may possibly result from such use will not be allowed general 
average contribution. 
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the principles that govern general average, the laws contained general pro. 
visions leaving a wide area to judicial interpretation,®*® and if the evidence 
produced were more thoroughly screened. 

SP. N. VLACHOs* 


39 Tt is noteworthy that despite the line followed in the York-Antwerp Rules, ice., to 
provide a restrictive and detailed enumeration, with a tendency to make it exclusive 
(cf. Rule of Interpretation, Y-A.R. 1950), recent legislations such as the Italian Code 
of 1942 and the Greek Code of 1958 follow a distinctly different and theoretically more 
correct line. 

* MCL (Mich.), Associate member of the Greek Society of Maritime Law. 





Dro- 
“nce 


-+y tO 
1sive 
Sode 
nore 








Digest of Foreign Law Cases 




















Special Editor: Strran A. RiesENFELD 


University of California, School of Law 


I. Maritime Matrers 


The principles and considerations 
which control the entertainment by 
American courts of suits by foreign sea- 
men and the choice-of-law for the de- 
termination of such actions have been 
set forth by the Supreme Court in the 
two landmark decisions of Lauritzen v. 
Larsen, 345 U.S. 571 (1953), and 
Romero v. International Terminal Co., 
358 U.S. 354 (1959). On its facts the 
former case involved recovery for per- 
sonal injuries claimed under the Jones 
Act, but in the latter case the Court ap- 
plied the same standards to compensa- 
tion for personal injuries demanded 
under the general maritime law of the 
United States and stated explicitly that 
the broad principles of these decisions 
“were intended to guide courts in the 
application of maritime law generally,” 
although, of course, with “due regard 
...for the differing interests ad- 
vanced by varied aspects of maritime 
law.” Accordingly, questions relative to 
the applicable law and the taking of 
jurisdiction by the American courts are 
bound to occur comparatively fre- 
quently in cases involving admiralty 
and maritime commerce, as the de- 
cisions digested below indicate. 
Amsterdam v. Compania Naviera 

“Estrella de Plata,” 190 N.Y.S. (2) 

604, N.Y. Sup. Ct., App. Div., 1959. 

Plaintiff, a citizen of the United 

States, was injured on the high seas, 

while traveling as a passenger on a 

ship of Panamanian registry and flag, 

owned by defendant, a Panamanian 
corporation. The contract of passage 
was entered into in Miami and con- 
tained a clause providing that “all 


questions arising on this contract shall 
be decided according to United States 
law.” The trial court held that Pana- 
manian law was applicable and dis- 
missed the complaint against the 
Panamanian defendant on the ground 
that plaintiff had failed to present 
Panamanian law as evidence, so as to 
show that he could recover under that 
law. On appeal, the Appellate Divi- 
sion of the N.Y. Sup. Ct. reversed 
and granted a new trial for the reason 
that American and not Panamanian 
law controlled, since the action 
sounded in contract and the parties 
had agreed upon the applicability of 
the law of the United States. 


Keramiotis v. Basilia Compania Mari- 


tima, 176 F.Supp. 269, U.S.D.Ct. 
S.D.N.Y., 1959. Libelant, a Greek 
seaman, who in Japan had signed 
aboard a Liberian vessel, owned by 
respondent, a Panamanian corpora- 
tion, sought to recover damages for 
an allegedly unlawful discharge 
which had occurred in Antwerp, Bel- 
gium. The Liberian Consul in New 
York had certified that he was willing 
to take jurisdiction of the controversy. 
The court held that Liberian law and 
not the general maritime law of the 
United States governed the dispute 
between the parties and dismissed the 
libel. It refused leave to amend the 
libel for the purpose of showing that 
according to Liberian law the court 
ought to entertain the suit. 


Landry v. Steamship Mutual Under- 


writing Ass'n, 177 F.Supp. 142, 
U.S.D.Ct. D. Mass., 1959. Libelant, 
holding a Protection and Indemnity 
(P & I) policy issued by respondent, 
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sought indemnification for amounts 
he paid to satisfy a judgment, en- 
tered against him and a vessel owned 
by him, as the result of a collision in 
which his vessel was at fault and for 
losses of profit during the time when 
his vessel was under arrest in the col- 
lision case. The policy contained a 
clause which excepted claims “which 
would be payable under a standard 
hull and machinery policy.” The 
P & I insurance contract was made in 
England with an insurer incorporated 
and doing business in that country. 
The court held that English law gov- 
erned the interpretation and construc- 
tion of the policy but that the absence 
of controlling authorities compelled 
him to resolve the questions on the 
basis of general principles. The court 
concluded that the P & I policy did 
not cover a collision liability which 
by possibility could have been covered 
by the standard form of a hull policy 
and, accordingly, arrived at the result 
that the respondent was liable for 
such of libelant’s collision loss pay- 
ments as were in excess of the value 
of the blameworthy vessel. 

Maniatis v. The Archipelago, 176 
F.Supp. 63, U.S.D.Ct. E.D. Va., 
1959. Libelant sought to recover for 
personal injuries sustained on re- 
spondent’s vessel while at anchorage 
in the United States. Libelant was a 
Greek seaman, who had been em- 
ployed for service on respondent’s ves- 
sel in Greece but had signed the arti- 
cles and commenced his duties in the 
Netherlands. The vessel flew the 
Liberian flag and was owned by a 
Panamanian corporation. The parties 
agreed that the controversy was gov- 
erned by Liberian law which, in turn, 
had adopted the general maritime 
law of the United States as the gen- 
eral maritime law of the Republic of 
Liberia. The injury in question was 
caused either by a defective wire or 
drumhead of a winch, or by the 
negligent operation of the equipment 
by fellow-seamen. The controversy 
which had generated a series of prior 
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opinions by the District Court and 
the U.S. Court of Appeal, 4. Cir., and 
had prompted arguments as to 
whether the cause of the accident was 
unseaworthiness or negligence of fel- 
low-servants and whether the general 
maritime law of Liberia permitted 
recovery for injuries sustained 
through negligence of fellow-seamen, 
was finally disposed of on the ground 
that the evidence warranted a finding 
of unseaworthiness due to defective 
equipment. 


Nestle’s Products (Malaya) Ltd. », 


Osaka Shosen Kaisha, 175 F.Supp. 
876, U.S.D.Ct., S.D.N.Y., 1959. Li- 
belant, a Malayan consignee, pro- 
ceeded against a Japanese shipowner 
for damages to cargo shipped from 
Denmark to Singapore. The damage 
was apparently discovered when the 
cargo was unloaded in Japan for fur- 
ther transshipment. The whole ship- 
ment involved also carriage by Ger- 
man and Liberian vessels. Respondent 
moved for dismissal on the ground 
of forum non conveniens. The motion 
was denied. The court held that 
neither respondent’s contention that 
Japanese law applied, even if it were 
correct, nor the fact that the wit- 
nesses were not readily available in 
the forum compelled a dismissal of 
the libel, as under the circumstances 
of the instant dispute no other forum 
was clearly more appropriate. 


Pitsillos v. The S.S. George, 176 F.Supp. 


351, US.D.Ct. E.D. Va., 1959. Li- 
belant who was employed as second 
cook on a vessel, owned by a Pana- 
manian corporation and flying the 
Liberian flag, suffered personal in- 
juries, necessitating the ultimate re- 
moval of one of his testicles, when he 
slipped on cooking oil spilled on the 
floor. The accident occurred on the 
high seas during a voyage from 
Gibraltar to Hampton Roads, Vir- 
ginia. The court held that the law 
of Liberia, which incorporates the 
general maritime law of the United 
States, controlled and that in view of 
the habitually untidy condition of the 
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galley as shown by the evidence the 
spilled cooking oil rendered the ship 
unseaworthy. It awarded libelant 
$6,000 in damages, to be reduced to 
$4,000 because of contributory negli- 
gence. 

Santorinakis v. The S.S. Orpheus, 176 
F.Supp. 343, U.S.D.Ct. ED. Va. 
1959. Libelant, a Greek seaman hold- 
ing a chief steward’s license, suffered 
personal injuries on board a vessel 
flying the Greek flag and owned by a 
Panamanian corporation. The acci- 
dent occurred when the vessel was 
in the process of leaving the dock at 
Hamburg. Libelant claimed damages 
for the injury and, alternatively, 
wages advanced to him in violation 
of 46 U.S.C. § 599. Because of the 
latter demand the court took jurisdic- 
tion over the entire controversy. Li- 
belant alleged that he fell when 
boarding the vessel because of ‘coal 
particles remaining on deck follow- 
ing the discharge operations. The 
court held that Greek law applied 
and that, by virtue of that law, re- 
covery could only be based on negli- 
gence and not on unseaworthiness. 
Because the evidence did not warrant 
a finding of negligence libelant was 
entitled only to sick wages under the 
applicable Greek Collective Agree- 
ment. The court further held that 
under the circumstances of the case 
respondent had made a prohibited 
and illegal advance on such wages, 
but that such violation of American 
law did not deprive respondent of his 
right to recover, by cross-libel, an in- 
debtedness legally owed to him by the 
seaman. 


II. ComMMERCIAL TRANSACTIONS 


Southwestern Shipping Corp. v. Na- 
tional City Bank of New York, 
N.Y.Ct. of App., 6 N.Y. (2) 454, 
160 N.E. (2) 836 (1959). Plaintiff, a 
New York corporation doing business 
as an export brokerage firm, brought 
this action against defendant bank 
for breach of a contract by which the 


latter had obligated itself to pay plain- 
tiff a specified sum of money that 
defendant was to receive from Italy 
for the account of a third party and 
that said third party had assigned to 
plaintiff. The money in question ac- 
tually had been transferred to defend- 
ant, but it had paid the same out in 
neglect of the assignment. Defendant 
pleaded that its undertaking arose out 
of an arrangement which was illegal 
under the exchange control laws of 
Italy and that, accordingly, the Bret- 
ton Woods International Monetary 
Agreement, art. VIII §2 barred its 
enforcement in the courts of the 
United States. The court held that 
defendant had received the sum in 
question merely as an agent or de- 
positary of the parties to an illegal 
transaction and that New York law 
did not permit such agent or deposi- 
tary to assert the defense of illegality 
in an action for the recovery of the 
money by a party to the transaction, 
this rule being neither inconsistent 
with nor superseded by the Bretton 
Woods Agreement. 


III. Famity RELations 


The two cases below deal with the 
circumstances under which the courts 
of New York will grant or withhold 
recognition of Mexican divorce decrees. 


Heine v. Heine, 190 N.Y.S. (2) 742, 
N.Y.Sup. Ct., Special Term, Suffolk 
County, 1959. Plaintiff sued her hus- 
band for declaratory judgment that a 
divorce granted to her in Mexico was 
invalid and for absolute divorce on 
the ground of adultery, committed by 
defendant by living with his pur- 
ported second wife. The Mexican 
divorce in question was granted to 
plaintiff on a one-day appearance in 
Mexico and upon an appearance of 
defendant by an attorney in fact. The 
court held that these facts by them- 
selves did not bar recognition of the 
foreign divorce decree, but that plain- 
tiff was entitled to challenge its valid- 
ity on the grounds that she was in- 
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competent or under duress at the time 
she procured said divorce. 

Marum v. Marum, 190 N.Y5S. (2) 812, 
N.Y.Sup. Ct., App. Div., 1959. Plain- 
tiff brought a separation action in 
New York against her alleged hus- 
band, with whom she had entered 
into a purported ceremonial marriage 
in Connecticut at a time when both 
parties were domiciled in New York. 
Defendant had been married previ- 
ously to another woman from whom 
he had obtained a Mexican divorce 
in proceedings in which the first wife 
was neither served with process nor 
appeared. Defendant had appeared in 
the Mexican divorce proceedings and 
testified but, as the trial court had 
found, he had not relinquished his 
New York residence. The court held 
that under these circumstances there 
was no color of jurisdiction in the 
Mexican court and that defendant 
was not estopped from denying that 
his marriage with plaintiff was in- 
valid. Accordingly, plaintiff was not 
entitled to a separation or to allow- 
ance of alimony and her complaint 
was subject to dismissal. 


IV. Succession 


In re Turton’s Estate, 192 N.Y.S. (2) 
254, Surrogate’s Court, New York 
County, 1959. The Government of 
British Honduras petitioned to be 
permitted to intervene in New York 
probate proceedings, involving the 
validity of a will by a decedent who 
was domiciled in British Honduras 
at the time of his death, for the pur- 
pose of asserting its rights if decedent 
were found to have died intestate. 
Petitioner based its claimed rights to 
the property located in New York on 
Ordinance No. 34 (1953) of the 
Ordinances of British Honduras, 
regulating the administration of de- 
cedents’ estates and the rules of dis- 
tribution in case of intestacy. The Or- 
dinance, after specifying the applica- 
ble rules where decedent is survived 
by a spouse or blood relative, declares 
that in the absence of such surviving 
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spouse or blood relative “the estate of 
the intestate shall belong to the 
Crown as dona vacantia, and in liey 
of escheat.” The Surrogate denied the 
application for intervention. He held 
that while New York’s choice-of-law 
rule recognized the law of the in- 
testate’s domicile as governing the 
succession to movables situated in 
that state, the rule did not extend to 
the taking of such property by a for. 
eign government by appropriation as 
bona vacantia or escheat. The court 
left unanswered the question of 
whether New York would follow the 
English rule which differentiates, ac. 
cording to whether a foreign sover- 
eign claims as statutory successor or 
by virtue of a paramount right to 
ownerless property. It found that 
under the quoted Ordinance British 
Honduras did not derive rights as 
statutory heir but powers of appro- 
priation of ownerless property. In 
reaching this conclusion the court re- 
jected expert testimony to the con- 
trary by the Attorney General of Brit- 
ish Honduras because of his dual ca- 
pacity as expert witness and represen- 
tative of his government. 


V. WILts anv Trusts 


In ve Guaranty Trust Company of New 
York, 191 N.Y.S. (2) 71, Supreme 
Court, Special Term, N.Y. County, 
1959. Petition by an American cor- 
porate trustee for construction of the 
last will and testament of settlor and 
for determination of who was entitled 
to the payment of the principal of the 
trust. Settlor had established the trust, 
which gave her sole ownership of the 
beneficial power, while she was a 
resident of New York. She subse- 
quently removed to England and 
there she died, leaving a will be 
queathing the trust fund to an Eng- 
lish corporate trustee for the benefit 
of two designated nieces for life and 
the remainder to an incorporated 
British charity. The Court held that 
the validity of the power of appoint- 
ment was governed by the law of 
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England, where the sole owner of the 
power was domiciled at the time of 
her death and that under that law 
future interests and the suspension of 
the power of alienation are reckoned 
from the date of the exercise of the 
power and not from the date of its 
creation. Accordingly, the exercise of 
the power by the will was not vio- 
lative of the rule against perpetuities 
and petitioner was instructed to pay 
the corpus of the trust to the British 
corporate trustee. 


In re Matthews’ Trust, 191 N.Y.S. (2) 


994, Sup. Ct., Special Term, N. Y. 
County, 1959. Petitioner, corporate 
trustee of a trust estate consisting of 
stock certificates, having their situs 
in New York, petitioned for instruc- 
tion and direction as to whether it 
had any obligation to pay, out of the 
trust corpus, British estate duties 
payable by virtue of the deaths of life 
income annuitants of the trust. The 
Court held that the New York courts 
will not aid the enforcement of the 
revenue laws of foreign nations, un- 
less a treaty obligation to that effect 
exists. Hence the representatives of 
the deceased life annuitants could not 
require the trustee to pay the estate 
duties in question out of the Ameri- 
can trust property, despite the cir- 
cumstance that the settlor, as well as 
the beneficiaries, all were domiciled 
in the United Kingdom at the time 
of the creation of the trust and their 
respective deaths. 


In re Poma’s Will, 192 N.YS. (2) 156, 


Surrogate’s Ct., King’s County, 1959. 
A petition of the executrix of a will 
for settlement of her account involved 
the question whether the testator by 
the will had changed the benefi- 
ciaries of certain Italian Government 
Postal Savings bonds in which testa- 
tor at the time of his death held a 
one-third interest. Since under Italian 
law the beneficiaries of the bonds in 
question cannot be changed by will 
or otherwise, the court held that the 
estate was entitled to the share of the 
testator. 
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Division of World Missions v. National 


Bank of Commerce of San Antonio, 
326 S.W. (2) 934, Ct. of Civ. App. of 
Texas, 1959. A will established a 
trust for the life of testator’s spouse 
and provided that upon her death the 
residuary estate should be paid over 
to the Division of Foreign Missions 
of the Board of Missions of the 
Methodist Church for distribution to 
needy Chinese people in China or, if 
the Mission Board should refuse to ac- 
cept, or qualify for, such bequest, to 
the San Antonio School Board. A 
contest arose between the two alter- 
native residuary legatees, and the 
trustee asked for declaratory judg- 
ment determining who was entitled 
to the fund. The court held that in 
view of the impossibility of mis- 
sionary activities on the mainland of 
China distribution of the fund to 
needy Chinese on the island of For- 
mosa and in Hong Kong would com- 
ply with the intent of testator and 
that, accordingly, the Mission Board 
rather than the School Board was 
the proper recipient of the residuary 
estate. 


VI. Pustic Law Matrers 


United States v. Jacobs, 176 F.Supp. 


877, US.D.Ct. N.D. Ohio, E.D., 
1959. Petition of habeas corpus chal- 
lenging relator’s extradition to Italy 
for punishment, upon conviction in 
absentia in that country for murder. 
The court held that Italian law which 
permits trial of a criminal in absentia 
governed because petitioner was an 
Italian national and an alleged fugi- 
tive from that country and because 
the crime with which he was charged 
was likewise committed in that coun- 
try. However, the court considered 
itself bound to inquire into the evi- 
dence upon which the conviction 
rested and concluded upon the total 
evidence before it that there was not 
sufficient proof to warrant a reasona- 
ble belief that petitioner was guilty. 
Accordingly, it granted the writ. 
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United States v. Murff, 176 F.Supp. 253, 
US.D.Ct. S.D.N.Y., 1959. Petition 
for habeas corpus challenging an ex- 
clusion order directing relator’s de- 
portation to the Chinese mainland. 
Relator claimed that such order was 
illegal under the Immigration and 
Nationality Act of 1952, Sec. 237(a), 
which governs the return of excluded 
persons and prescribes deportation to 
the “country whence he came,” for 
the reasons that Communist China 
was a different country from that 
which relator had left in 1947, and 
that returning him to a Communist- 
governed nation might expose him 
to physical persecution. The court re- 
jected both grounds. After comment- 
ing on the limited scope of judicial 
review in exclusion cases, the court 
held that the change in government, 
however radical, was immaterial for 
the determination of the “country 
whence he came” within the mean- 
ing of the exclusion provision, and 
that the asserted danger of physical 
persecution did not entitle relator to 
a stay of the deportation in view of 
the fact that Congress had provided 
for such relief in expulsion proceed- 
ings but had failed to do so in exclu- 
sion cases. The court also rejected 
further arguments based on the 
American non-recognition of the 


Chinese People’s Republic and on the 
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fact that the latter government had 
not been consulted as to its willing- 
ness to accept relator. 

Weilamann v. Chase Manhattan Bank, 
192 N.Y.S. (2) 469, Sup. Ct., Special 
Term, Westchester County, 1959, 
Plaintiff in this action, who had 
brought another action against the 
Union of Soviet Socialist Republics 
on an alleged note of the U.S.S.R,, 
obtained a warrant of attachment and 
had the sheriff levy on two bank ac- 
counts with the defendant in the pres- 
ent action, one of these accounts 
standing in the name of State Bank 
of the U.S.S.R., the other in the 
name of the Bank for Foreign Trade 
of the U.S.S.R. Thereupon the pres- 
ent action was commenced in aid of 
the attachment. The U.S.S.R. ap- 
peared neither in the main, nor in 
the ancillary, action. However, it 
procured, through diplomatic chan- 
nels, a suggestion by the Department 
of State to the effect that the property 
in question was immune from execu- 
tion or other action analogous to exe- 
cution, such suggestion being duly 
presented through the appropriate 
U.S. Attorney. The court held that 
the proceedings in aid of attachment 
were covered by the State Depart 
ment’s acceptance of the claim of 
immunity and dismissed the com- 
plaint. 
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Ernst Rapet, The Conflict of Laws. A Comparative Study, Volume IV, 
1958. xxxviii and 622 pp. Volume I, 2nd edition, prepared by Ulrich 
Drobnig, 1958. lxi and 803 pp. Michigan Legal Studies. Ann Arbor: Uni- 
versity of Michigan Law School. . 


Ernst Rabel died in Ziirich on September 7, 1955, at the age of eighty- 
two. Being at work, in spite of grave and painful illness, almost up to his 
last hours, he succeeded in completing the manuscripts of the last parts of his 
two great works of comparative law: the second volume of his treatise on the 
Law of the Sale of Goods, and the fourth volume of his Conflict of Laws. 
The former still required a good deal of editorial work, which was carried 
on in the Max Planck Institute of Foreign and International Private Law 
which Rabel had once directed in Germany. Like the first volume, which had 
been published more than twenty years earlier, the second was written and 
published in German. An English translation of this masterpiece of com- 
parative law is urgently called for. 

The treatise on Conflict of Laws is entirely in English. Of the last volume 
Rabel could not only complete the manuscript but also revise the proofs of 
the text. As in the preceding volumes, he was extensively aided by the pains- 
taking editorial work of Professor Yntema of the University of Michigan 
Law School, of whose “Legal Publications” Rabel’s treatise was to constitute 
an outstanding part. Assistance in the collection and verification of the 
materials was rendered by Dr. Dietrich Schindler. 

When after fifteen years of effort the treatise was completed through the 
publication of its fourth volume, the first two volumes had already been 
exhausted for some time. Plans for a new edition of these volumes could 
still be discussed with Rabel. As approved by him, these plans contemplated 
that the work should be brought up to date through the integration with the 
original text of the legislative, judicial, literary, and treaty materials which 
had appeared since 1945. In view of the world-shaking events of that decade, 
the mass and significance of these materials has been formidable. The task 
of integrating this new matter with Rabel’s text is not only delicate but 
also requires that full familiarity with the sources from all over the world 
which characterizes the staff of the Max-Planck-Institute. The task of revising 
Volume One—General Problems and Family Law—was thus entrusted to a 
member of that Institute, Doctor Ulrich Drobnig, who came for one year to 
Ann Arbor there to utilize the research facilities of the Legal Research Build- 
ing of the University of Michigan. The new edition of the first volume is 
now available along with the new Volume Four. 

As in the case of the earlier volumes of the treatise, research and publica- 
tion were made possible by substantial support on the part of the University 
of Michigan. For volume four this support was supplemented by a generous 
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grant of the James Foundation, which was provided through the good offices 
of the Harvard Law School. Dr. Drobnig’s work on the new edition of 
Volume One was generously made available by the Max Planck Institute in 
co-operation with The University of Michigan Law School. 

In accordance with Rabel’s advice, the collection and inclusion of new 
material has been strictly limited to the addition of new citations and illustra. 
tions. Alterations of the text proper have been avoided as far as possible. The 
additional material covers publications up to July 1, 1956, but it was possible 
to take account of a few later developments. Publication of a similarly re. 
vised edition of volume two is announced for the near future. 

Revisory work of the kind applied to Volume One is difficult to review, 
especially since it is readily recognizable only in those comparatively rare 
cases in which there have been added new footnotes marked by the addition 
of a letter to the number (as e.g. 42a). Spot checks indicate that the revisor 
has proceeded with the great care and accuracy to be expected. In a new 
insertion of special interest, the conflicts literature published since World 
War II is concisely surveyed.’ The present status of multilateral treaties is 
painstakingly indicated,’ and such new problems as that of marriages by 
members of a country’s armed forces stationed in another country are briefly 
touched upon.* Some major revisions may have to be carried out in future 
editions, for instance with respect to marriages concluded between persons 
of European and non-European civilizations. The changed situation of the 
world hardly allows it any longer to speak of such marriages as “unions be- 
tween a white person and a member of a non-civilized tribe.”* In the chapter 
dealing with the American law on recognition of foreign decrees of divorce 
it will be necessary to mention the important case of Johnson v. Muelberger' 
as well as to say something about Mexican divorces. Other, even major, re- 
visions may some day become necessary in order to keep the work up-to-date. 
Let us hope that they will continue, as does the present revision, to preserve 
the thought of the master in its unique combination of universality of 
knowledge, depth of penetration, and soundness of practical judgment. 

The same unique qualities rekindle the reader’s admiration when he 
peruses the new edition of Volume One and when he familiarizes himself 
with Volume Four. This new volume covers the choice of law problems 
concerning movable property, bills and notes, inheritance, and trusts, as well 
as the general problems of application of foreign law and of intertemporal re- 
lations in the case of changes in choice of law rules. 

The fact that a second edition of the first two volumes has become necessary 
proves that Rabel’s monumental work has found wide attention. But has it 
come to exercise that influence which it deserves? American conflicts law is in 
the midst of a process of transition. The attempt to build up a law of conflict 
of laws as a system of broad rules based upon the basis of preconceived rules 
of jurisdiction, vested rights and territoriality has been shown to be unwork- 
able. Particularly impracticable have turned out the sporadic efforts of the 
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Supreme Court of the United States to compel the states to abide by these 
alleged logical necessities as purportedly flowing from the Constitution of 
the United States. The state courts have been groping for solutions cor- 
responding to practical needs, but, being insufficiently familiar with these 
needs and still finding themselves under the spell of authorities like Beale and 
Holmes, they have often been confused and contradictory. More than in 
any other field the courts need guidance by the scholars. Learned writing 
has come to be extensive in American conflicts law, but the writers do not yet 
appear to be fully aware of the immense wealth of experience, knowledge, and 
wisdom that is offered to them in Rabel’s work. Of course, Rabel’s compre- 
hensive analysis of the world’s approaches to the problems of choice of law 
does neither contain nor pretend to contain a ready-made new system of 
American law of choice of law. But it states the real problems of life which 
have so often failed to be recognized or, even worse, have been hidden be- 
hind hotly debated problems of sterile conceptualism. Here as in other fields 
it is true that a problem approaches solution once the question has beert 
formulated with clarity. In Rabel’s work it is shown not only what questions 
have to be asked, but also what answers have been found to be possible and 
what choices between real interests are involved. Where Rabel suggests an 
answer of his own, it is never drawn from preconceived notions but derived 
from the experience of a uniquely rich life. Through its patient patronage 
and through the self-abnegating work of the editor of its Legal Studies, 
Professor Yntema, the University of Michigan has made available to the 
students of conflicts law of the United States and the world a lode of in- 
exhaustible richness. 
MAX RHEINSTEIN* 


*Board of Editors. 


Becker, W. G. Gegenopfer und Opferverwehrung. Strukturen des Schuld- 
rechts auf der Grundlage des anglo-amerikanischen “check-and-balance” 
Systems. Berlin und Frankfurt/Main: Verlag Franz Vahlen, 1958. Pp. 516. 


The title of this book “Gegenopfer und Opferverwehrung” is difficult to 
translate. The nearest equivalent of which I can think is “Counter Sacrifice 
and Sacrifice Prevention.” What this title is meant to refer to is the doctrine 
of consideration as presented to German readers. However, the book covers 
more, It is meant to constitute an introduction for German readers into the 
world of Anglo-American private law, and, as the author’s main concern, he 
presents a new system of private law, especially a new theory of legal trans- 
action, developed by comparing its basic structure in German and in Anglo- 
American law. These different purposes are not fully compatible with each 
other. Their intermingling constitutes one of the reasons why the book is 
difficult to read. 

Chapters 1 and 2 and the first part of chapter 3 are primarily devoted to 
the description of the doctrine of consideration. The author surveys a 
number of situations which he regards as apt to illustrate the peculiar 
“mechanism” played by consideration in Anglo-American law. Of special 
interest is his treatment of those situations in which German law operates 
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with the concept of contractus bilateralis, aequalis or inaequalis, while the 
Common Law is presented as rather utilizing the unilateral promise, uni- 
lateral in the double sense of neither originating in an agreement between 
two parties nor creating obligations for more than one party. The promise 
of a reward, for instance, is an unilateral act of the promisor which does not 
need an acceptance. It is not legally binding, however, until by somebody's 
performance of the act to be rewarded, the promise finds itself supported by 
a consideration. This power of an act or fact, through constituting a con. 
sideration, to transform an initially not binding promise into a binding one, 
or, in other situations, to turn an unilateral into a bilateral contract, and vice 
versa, is presented as a “feat of magic, a triumph of the deed,” and thus as 
“a confirmation of the philosophical pluralism of the Anglo-Saxons.” This 
passage constitutes an example of the author’s general tendency to discover 
between dry phenomena of law and great philosophical attitudes connections 
for which it would be difficult to provide exact proof. 

Chapter 3 opens with a statement of the requirements of the doctrine 
of consideration, which is based upon the traditional Anglo-American 
scheme. By presenting Section 90 of the Restatement of Contract as an 
integral part of that doctrine rather than an exception from it, the doctrine 
is given a slant which makes it appear less bothersome to the achievement 
of “just” decision than it has been in practice. By underplaying the element 
of bargain, it also appears that the author has come too exclusively to regard 
consideration as a purely objective test of the validity of a promise. This 
objectiveness is in turn seen as an expression of a general American “cult 
of the factual,” which finds expression in American life in general and in 
the legal realm, in the jury system, and the entire structure of legal pro- 
cedure. These observations find themselves at the end of an Excursus, en- 
titled “Nature and Fact” (Natur und Tatsache), which in its earlier part is 
concerned with the definition of the terms Law of Nature (Naturrecht) 
and Natural Law (Naturalrecht). 1 am not sure whether I have correctly 
understood Becker’s meaning of these terms, which he uses in a sense differ- 
ent from the usual. In his meaning, Law of Nature has no definite content. 
It is rather that continuously changing part of the positive law which at a 
given moment owes its origin to a law applyer’s desire to improve the exist- 
ing law, to render it better, more just, more corresponding to those needs 
which have arisen since the law’s part in question had been consolidated. 
Today’s Law of Nature may thus be tomorrow’s state law subject to improve- 
ment by new Law of Nature. Natural Law, on the other hand, is that part 
of the positive law which has more commonly been called “standards,” ic. 
such references as those to the reasonable man, good faith and fair dealing, 
due process of law, etc. Both terms refer to important phenomena of legal 
life. The process of law improvement (Rechtsbesserung) in particular de- 
serves more attention than it has hitherto found. But the use of ancient terms 
in an entirely new meaning hardly recommends itself, especially when, as 
is repeatedly the case in Becker’s book, terms are used before their peculiar 
meanings have been explained. In consequence of this habit of the author, the 
book is simply not understandable at the first reading. In consequence of 
the involved nature of the style, I am not sure whether I have fully under- 





i, bn bat a in one 


Ca ee 


~~ f!;, 


~~ - rr . YF 


le the 
, UNi- 
ween 
omise 
*S Not 
ody’s 
ed by 
| Con- 
x one, 
d vice 
1US as 

This 
cover 
ctions 


ctrine 
erican 
as an 
ctrine 
ment 
=ment 
egard 
This 
“cult 
nd in 
| pro- 
is, en- 
dart is 
recht) 
‘rectly 
differ- 
ntent. 
1 at a 
exist- 
needs 
dated. 
prove: 
it part 
L 
-aling, 
- legal 
ar de- 
terms 
en, as 
culiar 
or, the 
ice of 
inder- 





BOOK REVIEWS 123 


stood it at the second reading. This observation applies particularly to the 
fourth chapter in which Becker presents his version of the history of contract. 
The term contract, one must keep in mind, is used by him not in the common 
German sense of “Vertrag,” i.e. that bi-partisan transaction which consists 
of an offer and an acceptance, but in that sense in which the word contractus 
occasionally appears in legal Latin, viz. that of the situation in which one 
party is bound to another and which is more commonly referred to as 
obligatio. The history of how this relationship can be created has, in Becker’s 
view, never been satisfactorily written. His own version is highly original. 
While the Civil Law early developed the contractus realis and the contractus 
consensualis (both in the Roman sense) and, in an involved process, con- 
stituted universal availability for the latter, the corresponding development 
was cut short in the Common Law. The assertion that the rejection of the 
contractus consensualis was due to the English resistance to the Gregorian 
power aspirations of the Church constitutes an attractive hypothesis. 

Chapter 5, covering one full third of the book, constitutes its central part. 
Here the author develops his new “System” of the legal transaction and the 
law of obligations. Allegedly derived from the Common Law, this new set 
of structural concepts is meant not only to apply to German law but to consti- 
tute a System generally applicable to all private law. Comparative law is 
thus used as a source of structural composition. Even though dogmatic- 
analytical efforts are more highly appreciated in Germany than in Anglo- 
American countries, the enterprise should attract our attention, too. 

In modern German as well as French law, it is axiomatic that for the crea- 
tion of an obligation by a legal transaction the conclusion of an agreement 
is essential, i.e. the co-operation of two parties, in that the offer of one is 
accepted by the other. The same view is commonly held in modern Anglo- 
American law. In a book published in Germany in 1932, I ventured to express 
the idea that up to the 18th century the Common Law was little concerned 
with agreement and that the unilateral promise made by one party was 
sufficient to hold him legally bound, provided that the promise had come to 
the knowledge of the promisee and that it was supported by a valuable 
consideration. The notion of the necessity of an agreement or, as it is more 
commonly called, a “contract,” appears to be an importation from the Civil 
Law, mediated by the Natural Law writers of the 18th century and by 
English judges and writers who had come under the spell of Civil Law 
learning. 

The idea that a transactional obligation does not need for its creation a 
bilateral agreement, but can arise out of the unilateral transaction of the 
promisor had occasionally been expressed earlier for the Germanic laws, 
especially those of Scandinavia, as well as in more general ways. In Becker’s 
System, it constitutes a focal point. Even in the modern private law, of 
Germany as well as of the Common Law countries, the essential element in 
the creation of the transactional obligation is the unilateral promise. If an 
agreement is concluded, it is an accidentale rather than an essentiale negotit. 
The obligee cannot derive any rights from the promise unless he has assented 
thereto, but between such assent of a “partner” and the acceptance of an 
offer by a “party” Becker asserts that there is “a world of a difference.” To 
me this difference appears to be tenuous. If the unilateral promise is at all to 
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be regarded as essential it ought not to be regarded as binding unless 
it has raised in the promisee the justified expectation that it will be lived up 
to by the promisor. Criteria have therefore to be developed, first, for de- 
termining whether or not a promise has been taken seriously by the promisee 
so that he can be said to have formed an expectation and, second, for de- 
termining under what circumstances such expectation is, or is not, justified, 
The former test is nowadays served by the offer-acceptance element. It seems 
to function fairly well, but it is conceivable that a more refined test might 
be discovered. The second requirement, i.e. that of the determination of 
the justifiedness of the promisee’s expectation, is served in the Common Law 
by the doctrine of consideration. Whether or not.this test is a satisfactory 
one, is questionable. In traditional French theory the purpose is sought to 
be achieved by the test of the cause. The French anti-causalistes, however, 
seem to regard the whole problem as so unimportant that no test appears to 
them to be necessary at all. This view has also been that of the draftsmen of 
the German Civil Code and of most of its interpreters. More recent writers, in 
France, Italy, and Germany, have, however, come to think that one cannot 
entirely dispense with an objective text for distinguishing what promises are, 
or are not, to be treated as binding. Becker too concerns himself with this 
problem, but what the test is to be, does not become apparent with full 
clarity. The reason for this failure lies in Becker’s method. The problem is, 
as Gorla* has pointed out, one of social policy rather than of intrinsic neces- 
sity. Becker criticizes Gorla’s reference to social policy. He regards it as a 
step in the direction of that community mysticism which disastrously ex- 
pressed itself in Fascism and National-Socialism. Like the liberals of 
the 19th century, Becker seeks to free the law of private transaction from de- 
pendence on state power and policy. 

The private transaction (das private Rechtsgeschaft) is in itself a norm- 
creating act of equal dignity with statute (Gesetz) and judicial precedent. 
This postulate of the dignity of the private transaction and its independence 
of sanction by the state is indeed the gist of Becker’s endeavor, which he 
expresses as the “theory of the legal transaction isolated,” isolated that is 
from any need of recognition by a superior order, of the state or of any other 
kind. 

This theory constitutes a noble effort of a convinced liberal to vindicate 
the priority of the individual over the state. In that respect he resembles the 
great liberals of the Enlightenment, whose efforts to base freedom of con- 
tract upon the fallacious foundation of a pretended Natural Law he studi- 
ously seeks to avoid by establishing a distinction between substantive law 
per se and “law application law” (materielles Recht per se and Rechts- 
anwendungsrecht). The latter term does not refer to the law of procedure 
but to that part of the substantive law itself which acquires content only by 
its being applied by the courts. I am not sure whether I have fully understood 
the distinction, but I think what Becker means by law application law is 
that part of the substantive law which is not expressed in clearly determined 
concepts but in such “determinatives” or standards as due process of law, 
good faith and fair dealing, reasonableness, etc. Law application law thus 


1 Gino Gorla, I] Contratto, 1955. 
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seems to be identical, or nearly identical, with what he has earlier called 
Naturalrecht. 

Is such a distinction, or any distinction, between substantive law and law 
application law, apt to establish the independence of the substantive law 
from the state? Only if the substantive law is conceived as a body of norms 
which are binding without any reference to their enforcement by the state. 
Here we enter the controversial region of the definition of “law.” There is, 
of course, no “right” definition of law or of anything else. Definitions are 
made within definite situations and for definite purposes. Can a definition 
of law which is to serve 20th century judges, attorneys, and others inter- 
ested in law as a practical force in social life abstract from the fact that 
what these people understand by law is that complex of rules and standards 
of behavior which are enforced, in the most literal sense, by sheriffs, police- 
men, prison guards, and executioners? Only by this, its peculiar sanction, 
can law, at least modern law, be distinguished from morals, convention, 
and religion, which are, or contain, complexes of rules and standards of 
behavior. But each is characterized by its peculiar sanction: convention by 
the informal disapproval of the transgressor by his fellow group members, 
religion by the (expected) incursion of a supernatural detriment, and morals 
by the internal detriment of remorse. This sociological distinction yields clear 
insights even though, or, perhaps, just because, it differs from common 
parlance by excluding from the realm of “law” such phenomena as interna- 
tional law or the fascinating field of agreements concluded between a state 
or a state organ on the one side and a supra-national non-state organization 
on the other. The searching treatment of this latter phenomenon by Pro- 
fessor Becker’s colleague, Professor Wengler, seems to have had some influ- 
ence on Becker’s definition of law. 

In several places in his book, Professor Becker makes fun of the sterile 
conceptualism which has at times cropped up in German thinking. But what 
can be the practical significance of a theory of legal transaction which severs 
it from its enforcement by the organs of the administration of justice? Such 
a question does not deprecate the necessity of theoretical thinking in the field 
of law. With Becker we fully concur in the following praise of legal theory 
by Leonard Nelson: 


“Let us dare for once bravely and consistently to lose sight of all 
concrete problems however stimulating or fruitful they may appear, and 
to dwell in the realm of dry and subtle abstractions until they have been 
fully clarified. Perhaps we may unexpectedly be rewarded by the dis- 
covery that sobriety and rigorousness of thought, far from depriving 
scholarly presentation of beauty and fertility, rather result in that beauty 
and fertility which remain unattainable to him who pursues easy en- 
joyment on the broad and popular highway, but which will just therefore 
for all times remain the true and royal path of science.’ 


We cannot but agree, but we must add a proviso. Not all insights en- 
countered on that royal path are necessarily fruitful. Each insight thus 


2 System der philosophischen Rechtslehre, 1920, Vorwort, p. VII, cited by Becker 
at pp. 395/6. 
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gained must be checked as to its fruitfulness, however attractive its beauty 
may appear. 

The path of Professor Becker is arduous too for the reader, of whom he 
expects a rare degree of familiarity with history, philosophy, ancient and 
modern, and much patience in the unraveling of complex sentence structures, 

In the development of his refined theories Becker has been stimulated by 
his comparative concern with Anglo-American law. But can one really find 
in that law that confirmation of his analyses which Becker believes there to 
exist? For many of the concepts and constructs allegedly constituting those 
of the Anglo-American law the only authorities are writers on analytical 
jurisprudence whose highly personal constructions can hardly be deemed 
to constitute the conceptual framework of the Common Law. Of the signif- 
cant differences between modern German and Anglo-American law, Becker 
tends to overlook the much smaller role of jurisprudential concepts played in 
the latter. For certain constellations, the Common Law has employed short- 
hand terms which have acquired a fixed meaning through century-long con- 
sistent use by the lawyers. Most of them belong to the law of property, such 
as freehold, tenure, fee simple, vested remainder, easement, trust, or devise. 
Fairly consistent has also been the use of such terms as consideration, trespass, 
libel, or conversion. But when it comes to such terms as contract, or restitu- 
tion, the meaning becomes more vague, not to speak of such abstractions as 
legal transaction, right, obligation, duty, or privilege. Hohfeld’s attempt to 
establish clear-cut definitions of such terms has been respectfully applauded, 
but has by no means been generally accepted in the parlance of the scholars, 
not to speak of that of the bench and bar. 

As isolated statement by Corbin that offer and acceptance are dispositive 
transactions cannot serve as authority for the proposition that this character- 
ization “is frequently made and regarded as self-evident in Anglo-American 
law” (p. 193). The clear distinction made by Anson and Gwyer between in- 
existency or nullness of a legal transaction on the one side and inefficiency on 
the other (p. 196) is anything but common. Of Shartel’s highly refined analy- 
sis of juristic acts it can by no means be said that it represents the meaning 
in which the terms are used in Anglo-American law (pp. 272/3). An oc- 
casional bon mot of Holmes should not be called “the older American theory” 
(p. 287, note 570). Of the so-called com pensatio lucri cum damno, a problem 
which is hardly noticed in Anglo-American law, it cannot be said that in 
Anglo-American law it is called “reduction of benefits” (p. 303). Overesti- 
mated is the weight of writers; so also is that of the Restatement, the 
propositions of which should neither be presented as authoritative statements 
(see, e.g. pp. 365 et seq.) nor as blocking further developments (p. 319). 
Kelsen has found attention in American analytical jurisprudence, but his 
ideas were conceived in Europe, and the American version of his work 
will hardly be recognized by American lawyers as a representative statement 
of typical common law thought. Nor will such recognition be extended to the 
apercus of the late Alexander Pekelis, whose rare gift of empathy enabled 
him, after a short stay in the United States, to observe remarkably clearly 
certain characteristic features of the American legal climate, but did not fully 
protect him against misjudgments. Least of all is it permissible to cite as an 
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expression of Anglo-American thought an article published in an American 
periodical but written by a Baltic scholar of analytical jurisprudence living 
in Australia? 

As far as positive Anglo-American law is concerned, it is, with few and 
unimportant exceptions, correctly presented. At times Becker has brilliant 
insights, for instance about the attitude of the American public towards the 
judiciary, about American procedure, or the American cult of the factual. 

Whatever position one may take toward Becker’s theory of the isolated 
transaction and toward his view of the nature of law, and how many of his 
assertions and discussions will provoke doubt or contradiction, the book 
is challenging. Becker touches on a vast abundance of problems and he 
pursues them far into history, epistemology, and logic. He presents a rich fare. 

A review of limited space cannot give an adequate idea of the richness of 
the book, which has been written out of an extraordinary fullness of learning 
in law, history, and philosophy, as well as with the artist’s love of letters and 
beauty, with occasional sparks of wit, and a profound love of freedom. 

System builders have become as rare in law as in philosophy. Becker’s great 
effort to construct, upon a comparative basis, a new system of private law 
ought to influence and stimulate private law thinking deeply and widely, 
whatever may be the fate of his System. His work is provocative. It will not 
do with another reviewer to hold Becker’s method to be so abstract that his 
work would be of no concern for Anglo-American legal learning. The work 
is so replete with suggestive ideas that we cannot afford not to use them as 
stimulating foci for future jurisprudential thought. 


MAX RHEINSTEIN* 


* Board of Editors. 


LancEN, E. Internationale Zahlungsabkommen. With an Introduction by 
Walter Hug. Tiibingen: J. C. B. Mohr (Paul Siebeck), 1958. Pp. xix, 176. 


The conversion of sterling notes into gold by the Bank of England was 
suspended on September 20, 1931. This date has been generally considered 
as the end of an epoch in the history of international trade and finance. The 
automatic gold standard, one of the most cherished doctrines on which 
the traditional settlement of international payments was founded, died that 
day, ingloriously, in the midst of a very severe economic crisis. Multilateralism 
as a generally accepted method of international payments was reduced for 
the next twenty-five years to a payments system applied by privileged, mostly 
rich nations only. The direct consequence of the confused international pay- 
ment situation was that various types of restrictive arrangements were insti- 
tuted in 1931 primarily by Latin-American and Central European countries, 
whose balance of payments position appeared weak, or threatened to deterio- 
rate. Several hard currency countries whose balance of payments was satis- 
factory, introduced gradually in their dealings with “soft currency nations” 
exchange control measures, designed to prevent their residents’ accumulation 
of credit balances in soft currencies. The exchange control arrangements were 
initially temporary mechanisms established within the framework of indi- 
vidual central banks. These improvised mechanisms developed later into 
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rigid patterns based on complex doctrines and regulations. The control 
schemes were formulated by an elite of central bank and treasury officials 
and managed by a large number of monetary technicians, lawyers, and 
clerks, all over the world. Bilateral payment agreements constitute one of 
the principal institutional arrangements for such control schemes used for 
the management of foreign exchange resources by (and vis-a-vis) “soft 
currency” countries. These payments agreements are by their very essence 
restrictive and discriminatory. They are the subject matter of the volume here 
reviewed. The author considers it important to distinguish sharply between 
the area of law and policies applying to the general administration of foreign 
exchange (Devisenrecht) on the one hand and the area of international pay- 
ment agreements on the other. The former area belongs in the sphere of the 
general executive power (verordnendes Recht), the latter in the sphere of 
contractual relations (Chapter VI and p. 127). 

There did not exist, on a worldwide scale, until the end of the Second 
World War, a specific code dealing with the “monetary behavior” of nations. 
Such a code has constituted since the end of 1945, an integral part of the 
Articles of Agreement of the Internationa! Monetary Fund, to which 68 na- 
tions adhere at present. The provisions of that Agreement do not favor 
discriminatory and restrictive arrangements in the form of bilateral pay- 
ment agreements, or otherwise, The Fund’s adverse position to these practices 
found clear expression in its recent, widely publicized policy decisions of 
June 22, 1955, and October 24, 1959. Dr. Langen’s study makes clear that the 
channeling of international payments through the mechanism of bilateral pay- 
ments agreements is to be regarded as a backward step in the development of 
international financial co-operation and that it is desirable to remove such 
limitations as early as practicable. To be sure, great progress was made in de- 
veloping unrestricted payments procedures since the period of rigid bilateral- 
ism. The practices leading to such progress in the last decade are well docu- 
mented in Dr. Langen’s volume. Restrictive payments arrangements prevail 
at present only in relation to certain soft currency countries and to social- 
istically planned economies. Notwithstanding the decline of bilateralism, 
Mr. Langen’s study seems to be important and still timely. It constitutes a 
competent legal analysis of a significant segment of monetary relations of the 
recent past. In addition, many of his findings may assist in the consideration 
of other payment practices prevailing at the present time. 

The study consists of a descriptive part, presenting copious factual material, 
including central banking practices, clearing mechanisms, and various admin- 
istrative procedures pertaining to the management of payment agreements 
(Chapters I-III). An analytical part contains a critical evaluation and clas- 
sification of payments agreements and the legal aspects of financial trans- 
actions which are based on them. This part deals with the relevant provisions 
of international public law, international law governing the conflict of laws, 
constitutional law, administrative and civil law, and the regulations and 
policies of the International Monetary Fund (Chapters IV-VI). The final 
part (Chapter VII) draws the factual material and analysis into perspective 
and suggests a few guidelines as to what to do about actual deficiencies in 
law and administrative practices. Dr. Langen considers in this connection 
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certain legal effects of those international payment agreements which are 
inconsistent with the provisions of the Articles of Agreement of the Monetary 
Fund (p. 122). 

The factual material assembled in Chapters I-III seems adequate for the 
illustration of balance of payments situations which necessitated in many 
countries (in the absence of appropriate domestic adjustments) payments 
agreements. The volume contains a number of examples elucidating central 
bank practices in regard to the clearing of balances and the administration of 
swing credits within the framework of bilateral payment relations. The study 
describes in detail situations in which the exporter (by virtue of legal regula- 
tions) receives payment not from his debtor, but from his own central bank, 
and conversely, the importer settles his debt with his own central bank and 
not directly with his creditor. Mr. Langen analyzes, in the light of the pro- 
visions of German and Swiss positive law, the somewhat unusual legal status 
vis-A-vis importers and exporters of national monetary authorities (central 
banks) in connection with the administration of balances resulting from 
channeled payment relations. He assumes that in the absence of positive legal 
regulations to the contrary, the central bank is subject to, and responsible 
according to, those provisions of civil and commercial law which deal with 
deposits and the relations of creditor and debtor. The foreign exchange regu- 
lations of many countries seem to be deliberately obscure in regard to such 
responsibilities of central banks. It seems very doubtful to this reviewer 
that the general provisions of continental civil and commercial law apply 
to foreign exchange transactions between private persons and monetary 
authorities, even if those relations result from international payment agree- 
ments. A central bank is an agency of public administration when it manages 
the foreign exchange resources of a country. Its position, as an agency of 
the government exercising public power, reflects on the legal nature of its ac- 
tions and responsibilities. 

Dr. Langen deals in detail with those provisions of international public law 
which are applicable to payments agreements. It is irrelevant from the aspect 
of the validity of such an arrangement whether it is concluded by officials of 
the government proper or by representatives of the central bank. There seems 
to be in continental literature some hesitation on this point. Central banks 
(whether or not publicly owned) constitute a “monetary authority” vis-a-vis 
residents, nonresidents, and foreign monetary authorities. It depends on local 
legal regulations and policies whether a central bank in international rela- 
tions may act on behalf of its government (see Article V—Sec. 1 of the 
Agreement of the International Monetary Fund). Since most of the pro- 
visions of international payments agreements affect the legal position and 
economic interests of private persons, Mr. Langen deals extensively with 
those provisions of international payments agreements which are self- 
executory and with the obligation of governments to transform certain pro- 
visions of international arrangements into municipal law. He considers the 
present legal provisions and practices in this regard confusing and not 
according to private individuals that protection which is customarily guar- 
anteed to them by modern constitutions. 

The last section of Dr. Langen’s book, containing suggestions for future 
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national and international policies, is admittedly very tentative. The future 
development of international payment relations will be greatly influenced 
by the obligation assumed under the Fund Agreement by most countries, 
to subject all of their restrictive and discriminatory arrangements to scrutiny 
by the International Monetary Fund. This organization will consent to re- 
strictive payments agreements only exceptionally, and only under such speci- 
fied conditions as safeguard the long-term interests of the country itself and 
which take into account the public international interest. The legal and tech- 
nical problems of multilateral payment arrangements of such regional or- 
ganizations as the European Monetary Agreement represents, were outside 
the scope of the reviewed study. 

The introduction by Mr. Walter Hug contains an interesting and valuable 
review of the present position of payment agreements by one of the foremost 
experts in that field. 

Dr. Langen’s study analyzes problems pertaining to a difficult and crucial 
area of contemporary law—namely, the law of international economic rela- 
tionships. It attempts to develop in this field respect: for acquired rights mak- 
ing them subject to due process. It gives support to the principle of broad 
liability of public authorities for legally recognized harm in the conduct of 
currency administration. 

Mr. Langen’s book is thorough, well documented, soundly critical, and 
independent in its judgment. The volume covers a very difficult period of 
international financial relations which happened to be full of economic, 
extra-economic, and legal complexities. 

ERVIN P. HEXNER* 


* Professor, Pennsylvania State University. 


A Forum Report. International Problems of Financial Protection Against 
Nuclear Risks. A study under the auspices of Harvard Law School and 
Atomic Industrial Forum, Inc., New York: Atomic Industrial Forum, Inc, 
1959. Pp. iv, 95. 


After sponsoring first an inquiry concerning the objectives of financial and 
legal protection against the liability for damages caused by the industrial 
development and use of nuclear power in domestic conditions,’ the Atomic 
Industrial Forum initiated, this time in co-operation with the Harvard Law 
School, an examination of the international facets of the problem. The end 
result of this co-operative venture is a credit as much to its sponsors as to 
Mr. Robert B. Eichholz, Director of the Study group, who has been helped 
in his difficult task, in addition to the regular staff and the Harvard Law 
Faculty Advisory Committee, by a number of consultants’ and experts from 
all over the world. 


1 Arthur W. Murphy, et a/., A Forum Report. Financial Protection Against Atomic 
Hazards. Prepared as an independent research project by the Legislative Drafting 
Research Fund of Columbia University for Atomic Industrial Forum. New York: 
Atomic Industrial Forum, Inc., 1957. 

2Dr. Kurt H. Nadelmann of the Board of Editors of the American Journal of 
Comparative Law assisted Mr. Eichholz as a special consultant on foreign conflicts of 
law and other jurisdictional questions. 
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It is, of course, not surprising to see that the international aspects of third 
party liability in atomic incidents have attracted the attention above all of 
American jurists and leaders of industry. The great majority of nuclear 
materials and equipment used abroad today has been manufactured or 
supplied either by American companies or their subsidiaries and associates. 
And the share of American atomic industries in foreign nuclear activities is 
expected to remain considerable; in Western Europe it is estimated that 30% 
of all the atomic components and equipment will be delivered by American 
firms.’ Moreover, the direct participation of the United States and their 
nuclear industries in the Euratom program* made mandatory a formulation 
of third party liability satisfactory to the American manufacturers and sup- 
pliers, since the protection of the Price-Anderson law does not extend to de- 
liveries abroad.’ Consequently, the purpose of Mr. Eichholz’s study group was 
to formulate an outline of desirable international arrangements which might 
serve as a model for national and international nuclear legislation. 

After having thoroughly analyzed, richly documented, and compared legal 
systems, doctrines, and practices of several nations, but primarily those of 
Western Europe, Mr. Eichholz resumes the findings in twelve fundamental 
conclusions. They incorporate the most important objectives to be realized in 
enactments dealing with third party liability arising from nuclear land opera- 
tions and transportation for peaceful purposes,° and deserve to be at least 
briefly expounded here. 

Thus (1) absolute liability is to be a generally accepted principle, but at- 
taching only and exclusively to the operator of an atomic installation; (2) his 
aggregate liability should be, however, limited to a sum for which he’ can 
insure himself. (3) No operator should be allowed to operate without being 
duly licensed, and all operators should be held to all internationally agreed 
safety regulations. (4) Further, the operator should provide and maintain, 
until the facility is closed, appropriate financial seurity for the sole purpose 
of compensating victims; and (5) since such security shall be for the full 
legal limit of his absolute liability, no action should be allowed, also in the 
interest of preventing multiplicity of suits, against suppliers or manufacturers. 
(6) Unless respective national legislations should designate another person 
to be thus responsible, the operator is to remain absolutely liable for damages 
occurring during transportation of nuclear goods. 

From the jurisdictional point of view, it is strongly suggested that (7) only 
the courts of the state where the respective nuclear facility is located should be 


8 Cf. OEEC, European Nuclear Energy Agency, Estimates of Nuclear Energy Produc- 
tion in Europe 1958-65, Paris: OEEC-ENEA/1959/, p. 32, and “A Growth Survey of 
the Atomic Industry 1958-68,” Atomic Industrial Forum Survey. New York: Atomic 
Industrial Forum, Inc., 1958. 

*Euratom Cooperation Act of 1958, 85 Cong. 2d Sess. (Public Law 85-846; 72 Stat. 
1084). Cf. namely Sect. 7. 

571 Stat. 576 (1957); 42 U.S.C.A. §§ 2012 (i), 2014 (j)-(aa), 2039, 2073 (e)(8), 
2210, 2232 (b), 2239 (1958 Supp.). 

®In addition to nuclear hazards created by military uses, also risks connected with 
the use of nuclear propulsion in maritime and air transportation have been explicitly 
excluded from the study. Although not mentioned, it is quite obvious that damages 
caused by radioisotopes and cyclotrons have been considered beyond the scope of the 
analysis as well. 
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competent to hear and decide suits for sustained damages, but the judgments 
should be recognized and enforced by other states without probing into the 
merits of the case. (8) The law of the country where the nuclear facility 
is located is to govern all aspects of liability. (9) Claims are to be barred if 
not asserted within two years from the time the injury happened, or could 
have been ascertained by the exercise of ordinary care, while a general 
prescription period of ten years from the event causing injury for all claims 
is advocated. (10) When the operator’s security is not sufficient to satisfy 
all judgments, pro rata reduction should take place, personal injuries and 
death claims obtaining priority in satisfaction. (11) Additional compensation 
should be guaranteed by a state in case of a major nuclear disaster, when the 
operator’s privately obtained security would prove to be largely insufficient. 
The states should further undertake as an international obligation to provide 
a working mechanism for processing claims of foreigners. Finally, (12) in all 
these legal provisions pertaining to international third party liability, the 
principle of nondiscrimination on grounds of nationality, domicile, or resi- 
dence should be accepted by each country. 

Even though the enumerated principles cover rather well the objectives to 
be achieved in international provisions dealing with third party liability, 
there are still a few facets typical of nuclear energy deserving the attention of 
jurists and insurance experts. One of these would concern the period for 
which the financial security is to be maintained by the operator. It seems that 
a requirement to keep it until (and only until) the moment of shutting down 
the nuclear facility will not always be a satisfactory solution. It is quite pos- 
sible, when thinking of atomic waste disposal, or improperly executed safety 
precautions when an otherwise safe facility is closed or dismantled, that sub- 
sequent contamination of water and plants, appearing only some years later, 
will cause considerable damage to life and property and extend over a large 
area of neighboring states. With increasing nuclear activities, such hazards 
appear even more acute than those resulting from accidents connected with 
nuclear criticality. 

Moreover, as actions for nuclear damages may spread over many years, 
the issue of monetary and fiscal policies should not be forgotten where inter- 
national commitments are spelled out. In this respect Dr. W. Belser,’ Director 
of the Centre d’Etudes de la Commission Permanente du Risque Atomique, 
Comité Européen des Assurances, has already pointed out the nefarious 
effect which the declining purchasing power of money may have on financial 
protection and compensation (namely annuities). 

It has been said that the Forum’s Report was undertaken with an eye to 
contributing to the acceptance of desirable legal international arrangements, 
especially in Western Europe where an OEEC Convention has already been 
in preparation. 

Generally speaking, the OEEC draft meets with favorable comment in the 
Report, except in three respects: the low minimum amount of aggregate li- 
ability, possibility of recourse in case of an intentional damage, and lack of 
any supplemental financial state guarantee when privately obtained insurance 


7 Cf. for instance his “Die Versicherung der Atomrisiken in Europa,” Die Atom- 


wirtschaft (1958) 2:77-82. 
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would prove to be inadequate. These objections have been of particular sig- 
nificance for the Euratom countries, also members of the OEEC, since the 
United States Co-operation Agreement with Euratom stipulates that the adop- 
tion of adequate measures against third party liability is necessary for imple- 
menting the agreement.® It attests to the reasonableness of the conclusions 
offered in the Forum Report that they have been already followed in drafts 
of an international convention prepared by the (UNO) IAEA? in Vienna, 
and the Euratom Additional Convention.® Both accept, inter alia, Mr. 
Eichholz’s recommendations: absolute liability and the state’s subsidiary 
guarantees. In Euratom such additional state financial protection should 
amount to 100 million dollars. In addition, a common agreement between 
the six states is envisaged to provide indemnification from public funds for 
injuries which would still remain outside the coverage. Moreover, the legal 
experts of the European Communities assure American suppliers and manu- 
facturers that there is no reason to fear a recourse action of the operator 
against an international nuclear tortfeasor. They point out™* that Continental 
jurisprudence does not admit an imputation of fault in intentional torts, so 
that the only party liable is the one who intentionally physically provokes a 
nuclear event causing injuries. 

The question now remains whether the United States should become a 
party to such an international convention or not. Surprisingly enough the 
authors of the Report go on record as being against adherence to the Conven- 
tion for reasons of tradition and the technical difficulties it would provoke. 
Yet, their reasoning does not sound very convincing and looks even some- 
how out of line with the orientation of the study as outlined in the Preface 
by the President of the Atomic Industrial Forum, Mr. Francis K. McCune, 
when he underscored that . . . “problem of nuclear liability . . . is a prob- 
lem of the international community .. .” requiring international co-opera- 
tion. In addition, it is likely that the ultimate economic and international 
political considerations will make acceptance by the United States of an 
international convention on nuclear liability not only recommendable but 
a necessity. This, after all, and under certain reservations, the authors of the 
Report seem also to acknowledge. 

With this exception to the Report taken, the thorough and scholarly analy- 
sis of the problems involved must be highly rated. Moreover, the abundant 
comparative legal material collected on all major issues certainly ensures that 
the Report will not lose its usefulness, even when all its desiderata in the field 
of international nuclear third party liability will be achieved. 


JAROSLAV G. POLACH* 





8 Art. IX, Agreement for Co-operation between the Government of the United States 
of America and the European Atomic Community (Euratom) Concerning Peaceful 
Uses of Atomic Energy, in CCH, Atomic Energy Law Reporter (1959) Sect. 1848. 

® Cf. International Atomic Energy Agency, Press Release, PR 59/39, Vienna, May 25, 
1959, 

10 Convention additionelle relatif 4 la guarantie de l’Etat en matiére de responsabilité 
civile dans le domaine de l’énergie nucléaire. EUR/C/71/4/59 £ mgs. 

11 Service Juridique des Executifs Européens, Division Euratom, Note pour la direc- 
tion générale de I’économie et |’industrie. Bruxelles, 3 June 1959, JUR/127/59/ 

* Dr. Iur. Masaryk University, Brno, M.A. (The American University), M.C.L. (A.P.) 
(The George Washington University); Research Representative for Western Europe, 
Social Research and Studies Society (Brussels, 1957). 
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Sziapirs, Cu. Guide to Foreign Legal Materials: French-German-Swiss. 

New York: Oceana Publications, 1959. Pp. xv, 599. 

The title of this book might convey the impression that the author’s sole 
purpose was to provide the legal profession with a bibliographical tool for con- 
ducting research in foreign law. But this book should not be appraised 
merely as a bibliographical guide. A substantial part of this work serves as a 
basic introductory text on the theory of legal sources in three important civil 
law jurisdictions and the position which these sources occupy in the practical 
administration of justice in these countries. 

The book is divided into three parts which deal with three different legal 
systems: the French, the German, and the Swiss. Each part contains a general 
textual treatment of the sources of law as well as a listing and discussion of the 
specific repositories of the law for each jurisdiction. It is a particular merit of 
the general text that it does not confine its analysis to the traditionally recog- 
nized sources of the law, but also directs the attention of the reader to certain 
nonformalized and auxiliary sources. Thus, in addition to legislation, custom, 
and case law, the author also provides us with an account of the role which 
doctrinal writings, general principles of law and standards of justice, natural 
law, and the natura rerum play in the three legal systems under consideration. 
Judicial decisions resting on these auxiliary sources of law are listed and 
commented upon, particularly in the part of the book dealing with German 
law. Inasmuch as we are becoming increasingly conscious of the significance 
of the non-positive sources in the administration of justice, Dr. Szladits has 
done a real service to the legal profession by pointing out concrete examples 
of their operation. Also discussed in the general text are the methods used by 
the judges in interpreting the statutory law and in filling the interstices in 
the body of the positive law in the three countries covered. Other useful fea- 
tures of the text are brief descriptions of the political structure and court 
systems of these countries. 

The bibliographical parts of the book include the following materials: 
bibliographies, legislative materials, collections of case law, encyclopedias and 
legal dictionaries, legal periodicals, and doctrinal writings. Books in English 
on French, German, and Swiss law are listed, and modes of citation for the 
foreign legal materials are indicated. Also given are the names of important 
law publishers and booksellers in the three countries. The bibliographical 
sources are not merely enumerated, but brief descriptive comments as well 
as appraisals of their value and authority are often added. 

A few words should be said about the Introduction and Conclusion to the 
volume. The former introduces the reader to the pitfalls facing the Anglo- 
American lawyer dealing with foreign, especially civil law, materials. He is 
apt to overrate the role of judicial decisions as “precedents” and to attach in- 
sufficient attention to the importance of treatises and commentaries to the 
codes. Both of these latter types of legal materials are widely consulted by 
lawyers in the civil law countries and enjoy an authority unknown in the 
common law orbit. As Dr. Szladits points out, reference to a clear and 
unequivocal statement in a commentary will often supplant detailed case re- 
search in preparing a written brief or oral argument in a civil law court. 
How an attorney or scholar confronted with a civil law problem in the 
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areas covered ought to go about in conducting his research is dealt with 
in the Conclusion. This part of the volume also sets out the basic divisions 
and classifications made in French, German, and Swiss law and explains 
departures from the Anglo-American system of classification. 

Dr. Szladits’ book embodies a tremendous amount of minute research. 
It is a highly useful publication and may save a lawyer wrestling with a 
French, German, or Swiss legal problem many hours of tedious work. The 
author should be commended for his painstaking effort and his thorough, 
systematic mode of presentation. 

EDGAR BODENHEIMER* 


* Professor of Law, University of Utah. 


Brusun, O. Zum Ehescheidungsproblem. Helsinki: Akademische Buchhand- 
lung, 1959. Pp. 133. 


To his earlier works on the theory of law in general, Otto Brusiin, the 
well-known Finnish jurist, has added an inquiry of a more specialised char- 
acter. Theory of law, as understood by Brusiin, is the investigation of the re- 
lationships between the norms of law and the actual human behavior which 
these rules are supposed to regulate. The field of divorce is regarded by the 
author as specially challenging because he believes it to present marked dis- 
crepancies between the law and actual behavior. The first question a critic 
has to ask is to find out to what extent, if any, this statement is factually cor- 
rect. Of a discrepancy between norms of law and actual human behavior 
one can speak only with respect to norms which are supposed to régulate 
human behavior in the sense of trying to influence people so that their be- 
havior conforms to a certain standard. But what human behavior is the law 
of divorce supposed to regulate? In a society in which marriage is con- 
ceived as a monogamous and permanent union, the law of divorce is of a 
permissive character. It states those situations in which, as an exception from 
the general principle of permanency of marriage, a marital relationship may 
be terminated prematurely, i.e. before the death of one of the parties, so 
that to both parties, or at least one of them, the way to the initiation of a 
new marriage is legitimately opened. Since nowhere in the world of Western 
civilization such premature termination of a marriage is possible without 
express permission by a court or other governmental agency, and since every- 
where that agency is supposed to grant such permission only in those situa- 
tions which are stated in the divorce law, the question can well be raised 
whether or not the divorce-granting agencies strictly abide by these rules, or 
whether and if so, to what extent, they disregard the rules of the divorce 
law and grant permission of remarriage either more, or less, liberally than 
they are supposed to grant them under the law. The behavior which the 
divorce laws are meant to regulate is thus exclusively that of the personnel 
of the divorce-granting governmental agencies, i.e. in most countries, the 
judges. The behavior of private individuals is of interest only insofar as 
they may try, by subterfuge or other methods, to deceive or otherwise influ- 
ence the judges to grant divorces in situations in which under the divorce law 
they should not grant a divorce. Individual behavior toward the marriage 
partner, or behavior expressing itself in extra-marital relationships between 
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persons of different sexes, may constitute a violation of the laws of marriage or 
of the laws regulating sexual behavior, such as laws on adultery, concubinage, 
fornication, etc., but it lies outside of the purview of the divorce law. Indi- 
rectly, the divorce law may, however, have an influence on such behavior in 
that a strict divorce law may invite, in the case of an unhappy marriage, the 
creation of adulterous or concubinous relationship, or in that the prospect of 
possible remarriage opened up by an easy divorce law may constitute an 
incitement to rashness in factually breaking up a difficult marriage. 

Brusiin’s book does not attempt to inquire into these subtle relationships 
between the divorce law of the books and the divorce law in action, or the 
problem of the possible effect of a society’s law on divorce upon that society’s 
actual stability of marriages. An investigation of this kind has been initiated 
by the University of Chicago Comparative Law Research Center. As the first 
major product of this enterprise, an inquiry has just been published on the 
relationships between successive changes in the divorce laws of Germany and 
the stability of marriages in that country.’ Like any other inquiry of such 
kind, that on Germany had, of course, to be based upon a large mass of sta- 
tistical and other factual material. 

Brusiin’s book is of a different character. It is a book of comparative law in 
the sense of a typology of modern divorce laws. As a standard of com- 
parison the author uses “models” of marriage structure, each of which is ex- 
pressive of a peculiar “basic attitude” (Grundeinstellung) prevailing in a 
given society. Of such basic attitudes Brusiin recognizes the following three to 
be of significance in modern society : 


(1) The attitude of Christian religion, within which the Protestant 
varies from the Roman-Catholic variant, and where in the former an 
orthodox older attitude must be distinguished from a more modern one; 

(2) the secular-empirical attitude of what is commonly referred to as 
individualist liberalism; and 

(3) the secular-dogmatic attitude of such authoritarian systems as 
Fascism, National-Socialism, and Communism. 


To each of these basic attitudes there corresponds a peculiar “marriage 
model.” This latter term appears to be equivalent to what Max Weber has 
called “ideal type,” i.e. a structural model which, if it were ever to appear in 
reality, would to the fullest extent be expressive of the aspirations of the basic 
attitude to which it corresponds. Nowhere of course, does any of these 
models appear in full actualisation. While in many societies one or the other 
basic attitude can be found to be predominant, it will mostly be combined 
with more or less influential admixtures of other basic attitudes. Most of the 
marriage and divorce laws actually in effect in the various countries thus 
constitute combinations of several of the “ideal” marriage models. It is the 
purpose of Brusiin’s book to establish the framework for a survey of divorce 
laws by which it might be determined for each how far and in what respect 
it corresponds to the several models and in what ways it is thus expressive of 
the several possible basic attitudes. With this purpose in mind, Brusiin 
analyzes the grounds for divorce which can be found in the various legal 





1 Wolf, Liike, und Hax, Scheidung und Scheidungsrecht. Tiibingen 1959. 
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systems, as well as the systems of divorce procedure. A survey of collusive 
practices from many lands illustrates situations in which the marriage model 
of the official law does not correspond to that of influential parts of the 
population. 

The text of the book is concise. The large material on which the author 
has drawn is presented or referred to in 329 footnotes. 

The book is remarkable not only by its content, but also by the flawlessness 
of the German in which it is written by an author to whom German is not 
the tongue of his country. 

MAX RHEINSTEIN* 


* Board of Editors. 


Ausin, B. Der juristische Hochschulunterricht in Frankreich und seine 


Reform. Tiibingen: J. C. B. Mohr (Paul Siebeck), 1958. Pp. 204. 


Sponsored by the German Arbeitskreis fiir Fragen der Juristenausbildung, 
this volume by the director of the Institute for European Law at the Uni- 
versity of the Saar, will interest lawyers and educators in an era of curricular 
reform in every field of study. In this volume, the author provides, for which 
we may be grateful, a historical survey of legal study in France from the 
Middle Ages until Louis XIV, who reformed the course of legal studies which 
by then went slowly into decay. Actually, however, the motivation of the 
Edict of St. Germain-en-Laye (April 1679) authored by Le Tellier, was to 
centralize state administration and judicature through introduction, of the 
French language, the appointment of professors by the Crown, and royal 
supervision of the faculties of law. The prescribed time of study was shortened 
and the examinations to be taken by the candidates for academic degrees and 
government positions subjected to control. As a consequence, the new system 
subordinated mere scholarship to the positivist and practical application of 
the king’s laws and decrees. 

The author draws a lively picture of the subsequent decline in the era of 
the real ancien régime, i.e. between the death of Louis XIV and the Revolu- 
tion, which for a time completely interrupted instruction in law. If proof 
were needed that Napoleon was an ardent admirer and imitator of Louis XIV, 
apart from the many better known and easier available pieces of evidence, 
the law concerning the Facultés de Droit of 22 Ventdse (March 13, 1804) 
would suffice. To be sure, the Revolution had not intended to abolish legal 
instruction, there existed even an Académie de Légtslation, but the Republic 
never managed to integrate the traditional training with the requirements 
of the new era. 

Using the methods of Louis XIV, Napoleon really revolutionized the entire 
scheme. He was not interested in sciences morales et politiques, nor in 
theoretical speculations. The lawyer was to familiarize himself with his na- 
tion’s new laws and to apply them. Three degrees were created: licence, 
doctorat (both dating back to the great king) and a new certificat de capacité 
en droit for avoués, a lower, practical degree for practitioners of a lower rank 
after studies on a less comprehensive scale. The whole system was quite vo- 
cational, and the fields of instruction (and examination) narrow. 
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The German victories of 1870/71 aroused interest in the conqueror’s 
methods, and the Third Republic decided on a reform of the study of law 
on the German model. The number of courses was increased, the material 
of studies broadened, and many new schools were founded or revived and 
made more independent with a kind of compromise as respects supervision 
by the state. Although the minister of public education prescribed practically 
every detail of the study and examination program, his decrees were issued 
only after extensive consultation with the respective faculties. 

Under the pressure of modern times and modern educational philosophy, 
a far-reaching reform took place during the Fourth Republic, a reform move- 
ment that had started in the Third and was not suspended during the other- 
wise stale and shameful period of Vichy. Today, at the seats of the universities, 
and in a few important cities without universities, there are facultés de droit 
et de sciences économiques, which also comprise sciences politiques, and 
award doctoral degrees in each of these sciences. The author makes it per- 
fectly clear that the doctorat és sciences juridiques still enjoys the highest pres- 
tige, is the most avidly worked for, warrants higher career hopes, and is 
most favorably looked upon by the higher bureaucracy, i.e. by those ad- 
ministrators who employ the young. 

For the American reader, it will be of interest that the author finds a close 
affinity between the French system with pre-law courses, leading to the 
baccalauréat en droit and later to the licence (4 years altogether), and the 
Anglo-American. The crowning doctoral studies correspond to American 
postgraduate work and are required for university appointments. On the 
other hand, the method of formal lectures with partially compulsory seminars, 
the comparatively individual work of the students, and no directed discus- 
sion sessions, however astonishing to an American observer, would touch a 
chord of recollection in German or Austrian visitors to a faculté. The author 
commends the French system for its plurality of examinations, as compared 
with the enormous and frightening Gesamtabschlusspriifung in Germany, 
which strains the minds and nerves of examiners and candidates alike. 

This volume, which is prefaced by Hans Dalle, the eminent director of the 
Max-Planck Institut fiir Internationales Privatrecht at Hamburg will be a 
valuable reference in any class of comparative law or in a seminar dealing 
with legal education or the legal profession as such. 


ROBERT RIE* 


* Assistant Professor, St. Cloud State College. 


Jenks, Witrrep C. The International Protection of Trade Union Freedom. 
The Library of World Affairs, No. 35, New York: Frederick A. Praeger, 
1957. Pp. xl, 592. 


The International Labour Organisation plays an increasingly important 
role in defining industrial standards to be aspired to by its member nations. 
Many nations have carried these standards into their municipal law by ad- 
hering to such conventions as the Freedom of Association and Protection of 
the Right to Organise Convention of 1948 and the Right to Organise and 
Collective Bargaining Convention of 1949, In so doing, these nations have 
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attempted to give practical meaning to aspirations contained in the Charter 
of the United Nations and the Universal Declaration of Human Rights. In 
this comprehensive treatise, Dr. Jenks measures how far this work has gone 
to date, with a detailed analysis of the basic structure and day to day opera- 
tion of the International Labour Organisation, of which he is currently As- 
sistant Director-General. 

The volume is divided into four main sections. The first of these describes 
the development of guarantees and standards for the international protection 
of trade unions. Beginning with a brief look at the concept of freedom of 
association in general, as dealt with by such manifestoes as the Charter of the 
United Nations and the Universal Declaration of Human Rights, the author 
sets out to study in considerable detail the work of ILO in setting standards 
in the industrial field. Conventions made under ILO auspices are described 
together with the most important recommendations, conclusions, and resolu- 
tions agreed to by various ILO groups, such as the ILO Regional Conferences. 
This section is perhaps a little too heavily weighted with a discussion of 
these recommendations, conclusions, and resolutions which do not have the 
force of international obligations, but the author points out in his own de- 
fence that these have value as a “consensus of informed responsible inter- 
national opinion.” In this respect, the detailing of the recommendations of 
ILO industrial committees is not of particular interest for the general reader, 
but it does have value in demonstrating how ILO has attempted to tackle 
industrial problems at the roots of potential industrial conflict. For an inter- 
national body to be attempting to set standards at the basic level of industrial 
operations in the textile and metal industries, for example, without too much 
concern for the niceties of abstract principle, is an endeavor which could 
perhaps be emulated in other fields of international activity. 

In Part two, Dr. Jenks traces the evolution of the varied procedures de- 
veloped by the ILO for the protection of freedom of association. These in- 
clude the review by the ILO Conference of the credentials of Employers and 
Workers’ delegates and the allegations procedure developed by the ILO in 
agreement with the United Nations Social and Economic Council. It is in the 
area of the examination of credentials that the tripartite membership of 
governments and employer and worker groups in the ILO has caused some 
of the most contentious problems in the working of the organization. A large 
proportion of the objections examined by the Credentials Committee of the 
ILO Conference have related to competing claims by divided employer and 
employee organisations for representation. The author analyzes the main 
cases both before and after the second world war to show the considerable 
practice which has been developed in this area. The most fundamental diffi- 
culty in respect to credentials, however, has been the question relating to the 
appointment of employers’ delegates by the USSR and other states with 
fully socialized economies. The author freely admits that on the seven occa- 
sions this question has been aired the results have not been consistent. At the 
same time, however, by showing that the decisions reached on this question 
have reflected changes in the world political situation he stresses the adapta- 
bility of the ILO, which has been an important factor in keeping the or- 
ganization in the forefront of successful international bodies. The ILO has 
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failed to make the credentials procedure as effective as it might have been, 
to enforce the protection of freedom of association, but the need to retain as 
wide a membership as possible in the organization has been regarded rightly 
as more important. 

The development of the allegations procedure of protecting trade union 
freedom is another example of how the trial and error of practice is of 
great importance in developing workable international rules. The aim of the 
allegations procedure, which was adopted by the Governing Body of ILO 
in a series of decisions in 1949 and 1950, is to provide a means of investigating 
questions of fact raised by various allegations of infringement of trade union 
rights referred to the ILO by the United Nations Economic and Social 
Council or submitted directly to the ILO. The original plan set up a “Fact 
Finding and Conciliation Commission on the Freedom of Association” which 
would have allegations of infringements of trade union rights referred to it 
for investigation by the Governing Body or the ILO conference. With the 
exception of cases covered by Article 26 of the ILO Constitution, which deals 
with supervision and application of conventions ratified by a Member State, 
the Commission was not empowered to investigate cases without the consent 
of the country to which the complaint related. This procedure did not prove 
to be effective and in 1951 the Governing body organized another group, the 
“Committee on Freedom of Association,” to conduct a preliminary examina- 
tion of allegations, for which the consent of countries affected by allegations 
is not required. Dr. Jenks gives a most comprehensive account of the latest 
procedure which has now been found acceptable to a large proportion of the 
ILO membership. 

In the next section the author deals with freedom of association in practice. 
Here he performs a valuable task by providing a comparative summary of 
world-wide provisions dealing with trade union rights and their relationship 
with various ILO Conventions. Moving from the formation of organizations 
there are chapters on the free functioning of trade unions, the right to or- 
ganize, collective bargaining, strikes and lock-outs, and the financial ad- 
ministration of trade unions. Questions of international law are canvassed 
and finally in this section there are two excellent chapters which give im- 
portant insights into the scope of the allegations procedure and the rules of 
procedure and evidence before the Governing Body Committee of Freedom 
of Association. For anyone who may become involved in proceedings be- 
fore this committee these two chapters are necessary reading. 

The last main section contains Dr. Jenks’ personal evaluation of the work 
of the ILO. One of the most disappointing aspects of the efforts of the 
ILO in the postwar years has been the failure of a significant number of 
countries to ratify major ILO Conventions, and this, the author believes, is 
the most important step which must be taken before the ILO can ensure 
a fuller measure of protection of freedom of association for trade union 
purposes, Countries with a federal constitution do have difficulties in securing 
ratification of the Conventions where they affect the entrenched rights of 
the states, but it is strange that a country like Australia, for example, which 
was amongst the first in giving special rights to trade unions and ensuring 
trade union freedom should have failed to get sufficient state support to ratify 
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some of the most important ILO conventions. In Australia, even state 
sovernments with trade union backed Labour parties in power have refused 
to approve ILO Conventions which have been acceptable to less trade union 
minded governments. In part this is the product of States’ rights feelings 
but it also reflects the fact that the work of the ILO often receives meager 
publicity, its importance and its workings being little understood in many 
parts of the world. 

Freedom of association is amongst the most important of civil liberties and 
this volume stands out as a major contribution to contemporary international 
law by showing the intrinsic importance of trade. union freedom in any 
scheme protecting fundamental freedoms on a worldwide basis. It shows, too, 
that the practical techniques developed by ILO are worthy of emulation by 
other agencies concerned with international law problems. 


ALEX C. CASTLES* 


* Senior Lecturer-in-Law, University of Adelaide, South Australia. 


Lawson, F. H. Introduction to the Law of Property. Oxford: The Clarendon 
Press, 1958. Pp. xii, 200. 


This is an exhilarating book. It is simple and unpretentious, yet profound 
and erudite. The intelligent layman and the beginning law student, for whom 
it was written, should find it clear and stimulating, and the seasoned lawyer 
may well be astonished at how much his understanding of the property law 
has been enriched by reading it. 

This is a book on the formal legal structure through which the institution 
of property is given effect today in England. It is in no sense a manual, but 
rather an introductory exposition of the science of English property law. 
Professor Lawson succeeds exceptionally well in explaining how the English 
property law serves the substantive purpose of the utilization and distribu- 
tion of wealth in modern English society, and this he does without discuss- 
ing its historical origins and modes of development. The book is, as the 
author states, analytical and functional, but not the least historical. The 
English property law is presented as if it were a phenomenon simply of the 
present, and its significance is explained in terms of its operation and effect 
rather than its genesis and growth. Of course, Professor Lawson acknowl- 
edges the importance of an acquaintance with the history of English property 
law for the purpose of appreciating how its particular formal structure came 
to be, but he believes that this learning can be acquired best after the form and 
function of the modern property law are understood. 

Professor Lawson achieves great clarity and precision in the presentation 
of his subject by penetrating beneath the technical structure of the law to 
express its meaning. For example, on the distinction between law and equity, 
he explains that: 


“Historically it is a distinction between rights recognized and remedies 
afforded by courts exercising different jurisdictions, on the one hand 
the old Courts of Common Law and on the other the Chancellor. The 
Chancellor exercised what was in effect a supplementary jurisdiction, 
assuming at every point the existence of the common law administered 
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by the Common Law Courts, but making good, as far as possible, its 
deficiencies. Thus equity never became a coherent system, though it 
may fairly be said that not only is the common law taken by itself a 
coherent system, but common law and equity taken together make a 
coherent system. This is more evident now that both are administered 
in the same courts and both common law and equitable remedies can 
be obtained in the same proceedings.”* 


Similarly, in explaining why English law has abolished joint tenancy except 
for trustees, Professor Lawson writes: 


“The right of survivorship at first sight gives such unfair results that it 
is difficult to see how anybody should want to give property in joint ten- 
ancy or joint ownership. A moment’s reflection will, however, show that 
joint tenancy or ownership is an extremely convenient form of ownership 
for trustees. For the ownership of trustees is for the purpose of manage- 
ment and not enjoyment. Now it is only where a number of persons have 
concurrent rights to enjoy a thing that the right of survivorship produces 
unfair results; on the other hand, it is very convenient that the interest of 
one of a number of managers should not devolve on those who succeed 
him on death, but should vest automatically in the survivors. If one looks 
upon the trustees as a committee, all that has happened is that a member 
of the committee has disappeared, and the other carry on as if he were 
still there, taking steps to add to their number if it becomes too small. 
Thus, joint tenancy or joint ownership is appropriate to management, 
tenancy or ownership in common to beneficial enjoyment of property.” 


Again, in noting how the trust permits a separation of the management 
and enjoyment of property, he states: 


“Tt is also obvious that there must be some personal relation between 
the manager and the beneficiary, under which the former may be made 
liable to the latter if he wrongfully mismanages the property. That re- 
lation is in English law called a trust. The manager is trustee for the 
beneficiary. But the question still remains, what are the relations of 
trustee and beneficiary to the thing held in trust? It would have been 
possible to say either that the trustee owns the property but is under a 
duty to manage it for the benefit of the beneficiary, who has nothing 
more than a correlative personal right against the trustee, or on the 
contrary that the beneficiary owns the property but gives full powers 
of management to the trustee, who stands in no direct relation to the 
property but acts merely by delegation of property rights vested in the 
beneficiary. English law has taken neither course, but has in effect said 
that both trustee and beneficiary own the property in different ways, or 
more accurately, that neither owns the property in the strict Roman sense 
of the term ownership, but each owns a different interest in it, called re- 
spectively the legal estate and the equitable interest. It says that to ask 
in such a situation who owns the physical object is an improper question, 
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just as it would be improper to ask whether a tenant for life or a person 
entitled to the land after his death owned the land itself.”* 


In the writer’s opinion, this gift for clear, non-technical expression must in 
some measure at least stem from Professor Lawson’s labors in comparative 
law. Accustomed to the various ways in which the Anglo-American and 
Romance laws have given different technical formulations to similar problems 
of order, he is more capable of going to the non-technical substance of the 
law than jurists whose experience with law is limited to one mode of its 
systematization. 

A word of caution must be given to American readers. Professor Lawson 
has written an introduction to English property law as it is today and 
certainly intended it primarily for English readers. Modern English property 
law has advanced so far beyond the American that the book cannot serve as 
the first book for students of American property law, but those American 
students and lawyers who are familiar with the basic framework of the 
traditional Anglo-American property law and that of the English reforms will 
find reading it an exceptionally enlightening and thought-provoking experi- 
ence. 

It may be noted, too, that this book is the first of the projected Clarendon 
Law Series, intended for “the law student, and the inquiring layman also.” 
The series has an auspicious beginning. 

ROBERT A. PASCAL* 








a ae A 
* Professor of Law, Louisiana State University. 


Wacner, W. J. The Federal States and Their Judiciary. The Hague: Mouton 
& Co., 1959. Pp. 390. 


Ideas and practices developed in the United States during the past century 
and a half concerning the role of the federal judiciary in regulating the rela- 
tionships between the central government and the governments of the com- 
ponent members of a federation, as well as the relationships of the member 
governments to one another, have had extensive influence on the institutions 
of other federations in the rest of the world. Particularly the influence exerted 
by the achievement of our federal judiciary is one of the most significant 
exports of this country. While some of us may regard with dismay the effects 
of the diffusion of certain aspects of our culture, we have no cause for shame 
as regards the example set by our federal judiciary. For example, the note- 
worthy achievements of the Supreme Court of the United States in main- 
taining ever since the adoption of the Constitution a vast area of free trade 
and, in many other ways, successfully (except for the Civil War now nearly 
a century in the past) regulating and solving interstate conflicts, have evoked 
the praise of writers on public law in other lands. On the other hand, 
our experience with federal courts has not been free of blemish. Blunders 
have been made. No thoughtful person would seriously contend that we have 
solved all the problems involving a federal judiciary. We can and do profit 
from the experience of other nations. Readers of the U.S. Reports will recall 
that again and again in recent years the Supreme Court has cited in cases 
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involving domestic issues materials from foreign countries. Where federal 
problems arise the solutions arrived at in other federal states should frequently 
prove helpful to counsel and court. 

The Federal States and Their Judiciary by Professor Wagner affords readers 
of English ready access to a comparison of the composition, function, and 
operation of federal courts in the United States and other federal states, 
Here the reader will find the results of years of painstaking study of the simi- 
larities and diversities of the federal judiciary in most of the countries at 
present organized as federations. The author brought to this undertaking 
from its inception the inestimable advantage of having been trained in the 
law both in the United States and in Europe. Before coming to this country 
he held a judicial post in Poland. His intimate knowledge of the languages 
and institutions of other lands is evidenced throughout his book. From time 
to time he points out, for example, the inaccuracies in the published transla- 
tions of the constitutions and other important documents of foreign law 
applicable to the subject of his study. 

The first four chapters deal generally with the characteristics of federal 
states and countries which the author considers “not well established federa- 
tions,” such as the U.S.S.R., Yugoslavia, Western Germany, and the Union 
of South Africa. The remainder of the book takes up one by one various 
aspects and sets of problems in the principal federal states, namely, the 
United States, Switzerland, Canada, Australia, Argentina, Brazil, and Mexico, 

Especially noteworthy is the author’s discussion of “political questions,” 
to which an entire chapter is devoted. The principal decisions of the Supreme 
Court of the United States relating to this subject are cited and explained 
lucidly and critically. The following comment from page 271 of Professor 
Wagner’s book deserves emphasis: 


“In recent years, the Supreme Court seems to have increased the scope 
of concept of ‘political questions.’ It may be doubted whether this is a 
desirable development. Wisdom of a broad application of the idea to 
disputes in which a constitutional provision is claimed to be violated 
seems doubtful. After all, in the United States the Supreme Court is 
the guardian of the Constitution and has the most important duty to 
see to it that it be not violated. Certainly, the Constitution contains many 
provisions which are political; it regulates the political life of the 
country in its most outstanding features. But, at the same time, it sets 
the bases of the legal order of the Union. Every provision of the Con- 
stitution is a part of the supreme law of the United States, and therefore 
has necessarily a legal character. If the Supreme Court has authority to 
decide, in hundreds of cases it adjudicates, whether the vague clauses 
of due process or commerce are complied with, there is no obvious reason 
for which the claims that a much more definite constitutional mandate, 
such as that the States are to have a republican form of government, 
was violated, should escape the jurisdiction of the court. In “government 
of law’ as many questions should be considered as legal and justiciable 
and submitted to the control of the courts as possible.” 


There are many other observations by the author on various features of the 
work of the federal judiciary in the United States that one is tempted to quote. 





-deral 


ently 


‘aders 
» and 
states, 
simi- 
ies at 
aking 
n the 
untry 
uages 
time 
ansla- 
. law 


=deral 
-dera- 
Jnion 
1rious 
y, the 
e€xico, 
ions,” 
yreme 
ained 
fessor 





scope 
iS 18:8 
lea to 
olated 
urt is 
uty to 
many 
f the 
it sets 
Con- 
refore 
rity to 
lauses 
“eason 
ndate, 
ment, 
iment 
iciable 


of the 


quote. 





BOOK REVIEWS 145 


These as well as his account of what has been done in other countries should 
prove valuable to the legal profession in general and to students of compara- 
tive law in particular. 

ROGER PAUL PETERS* 





* Professor of Law, Notre Dame Law School. 


Boureuin, M. L’Etat Souverain et l’Organisation Internationale. 1959. 
Pp. vii, 257. 

Maclver, R. M. The Nations and the United Nations. 1959. Pp. xi, 186. 

Institut Royal des Relations Internationales: La Belgique et les Nations 
Unies. 1958. Pp. xi, 372. 

Goopwin, G. L. Britain and the United Nations. 1957. Pp. xiii, 478. 

Egyptian Society of International Law: Egypt and the United Nations. 1957. 
Pp. xi, 197. 

Japanese Association of International Law: Japan and the United Nations. 
1958. Pp. xv, 246. 

CastanepAa, J. Mexico and the United Nations. 1958. Pp. xi, 244. 

Scorr, W. A—Wuirey, S. B. The United States and the United Nations. 
The Public View 1945-1955, 1958. Pp. xiii, 314. 

Uruguayan Institute of International Law: Uruguay and the United Nations. 
1958. Pp. xi, 129. 
The above volumes were prepared for the Carnegie Endowment for Inter- 

national Peace as parts of its National Studies on International Organization. 

New York: Manhattan Publishing Company. 


The Carnegie Endowment for International Peace has recently published 
the abovementioned volumes of its National Studies on International Or- 
ganizations. The earlier volumes of these studies were reviewed some time 
ago. Amongst the volumes now published are the two “Concluding Volumes” 
by Bourquin and Maclver respectively. This reviewer had hoped that these 
two volumes would perhaps permit him better to understand the reasons 
which prompted the Carnegie Endowment to sponsor this project conceived 
on a more than lavish scale. Altogether 15 volumes have been published up to 
now. Work on 12 more volumes appears to have been completed, which are 
more or less likely to be published. The scientific results, however, hardly 
seem to justify the tremendous financial effort which has gone into these 
studies. This should not be understood as casting doubt on the scientific value 
of the individual studies. They were undertaken under the direction of well- 
known scholars from the countries concerned. Without any doubt, they are 
the outcome of a remarkable amount of learning and research. Yet the 
findings contained in the concluding volumes will be adduced by many as 
evidence that it was perhaps premature to direct research along the lines in- 
tended by the Endowment. According to this reviewer, the Endowment may 
have been subjectively justified in initiating this research because it may have 
held a very optimistic appreciation of the world situation as a whole and of 
the attitude of the various nations towards the United Nations. However, 
after the more than meagre results of the various national studies one may 
well question what induced the Endowment to publish them in extenso. 
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The meagreness of the result is not due to any lack of scientific ardor or 
qualifications on the part of their authors. But what else could they report 
in respect to the reactions of public opinion in their countries towards the 
United Nations than what any sensible person does know and feel even with- 
out any such research—that the great majority of peoples are completely 
ignorant of all the aspects of the problem and that among the relatively small 
circles of those who are familiar, the early hopes have turned at best into 
an attitude of friendly scepticism. The studies are concerned, moreover, with 
the attitude of the various States towards specific legal problems that have 
arisen within the framework of the United Nations—universal membership, 
representation of Communist China, the limits of domestic jurisdiction, anti- 
colonialism, aid to underdeveloped countries, jurisdiction of the International 
Court of Justice, Human Rights, Regional Pacts, the veto and Charter re- 
form. On all these topics hardly any one of these studies reveals any aspects 
which would be new to any person only vaguely familiar with United Na- 
tions problems and international political life. The real value of these studies 
lies perhaps in this negative result, i.e. that the attitudes of the various nations 
are indeed such as informed people have generally imagined them to be— 
even without having undertaken such extensive researches. 

It seems obvious that given this raw material the authors of the two con- 
cluding volumes were put to a difficult task. It was rendered more difficult 
by the fact that most of the various national studies do not treat events beyond 
1954. Moreover, some studies were available to them only in manuscript, 
but had to be quoted nonetheless to round out the picture as far as possible. 
[Incidentally why were the concluding volumes published ahead of the other 
studies? ] Finally, there were no contributions from the Soviet bloc countries. 
A hitherto unpublished study by a Yugoslav Study Group can hardly make 
up for that. It may moreover be asked with some justification why two con- 
cluding volumes were necessary—except for reasons of striking a linguistic 
balance. Inevitably, the basic conclusions reached by Bourquin and Maclver 
are identical. 

Bourquin has availed himself of this opportunity to state at some length 
his own personal views on the topics dealt with in the various studies. These 
are by far the most interesting part of his book, especially where he draws 
comparisons between the achievements of the League of Nations and the 
United Nations. We agree with Bourquin that these studies show at least that 
the idea of international organizations has taken root and that there is 
no likelihood that they will vanish in the future. Bourquin at times also 
takes unpopular stands, e.g. his approval of the veto in case of applications for 
United Nations membership and his criticism of the projects to introduce 
weighted voting in the United Nations General Assembly. 

Maclver sizes up the various national studies like a good reviewer, stressing 
the shortcomings and the unequal character of the various studies. He is 
somewhat more reticent to voice his personal views—he does, however, 
criticize strongly the 1954 amendment to the UNESCO Charter, which ren- 
dered the hitherto independent members of the UNESCO Executive Board 
responsible to their respective national governments. 

It would be tedious to resume and review at length the contents of the 
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various national studies, all telling the same tale in more or less the same 
manner. Of course, according to the particular national interests of the various 
States certain points are treated more extensively in some studies than in 
others. Yet none of the studies contains a complete voting record of the 
country concerned [which would have been perhaps more interesting and 
revealing than the all too general statements made so many times in these 
Studies|—and only a few attempt to explain the motives which induced 
their country to take the stand it did, at least in respect to the most im- 
portant items discussed within the United Nations. All that the present re- 
viewer feels able to do—without being overrepetitious—is to mention some 
highlights from these various studies. 

The [Belgian] Institut Royal des Relations Internationales under the 
chairmanship of Paul de Visscher gives a good exposé of the Belgian attitude 
towards the drafting of the Charter before and at the San Francisco Confer- 
ence of 1945. The glimpse of the legal and administrative problems which 
United Nations membership raised in Belgium (composition of the Belgian 
Delegation to United Nations, etc.) is also of great interest. Belgium would 
like to extend the UN’s powers of control in respect to non-selfgoverning 
territories into a right to protect the interests of all aborigines, even where 
such backward populations live in other areas than colonies, 

Goodwin’s Study on Britain and the United Nations was jointly prepared 
for the (British) Royal Institute of International Affairs and the Carnegie 
Endowment. He rightly observes that United Nations failed to raise the 
same degree of enthusiasm in British public opinion as did the League of 
Nations even during its decline. The author discusses one by one a large list 
of actual cases handled in some way or other by the United Nations and 
the British role therein. He also gives a synopsis of the various disarmament 
proposals. Topics rarely dealt with in other studies are those on the réle of the 
United Nations Secretariat and on the Bretton Woods System. 

The Study which the Egyptian Society of International Law produced 
under the chairmanship of Sultan deals at some length with Egypt’s efforts 
to end the British occupation. It contains interesting informations on the 
formation and the attitudes adopted within the United Nations by the Arab 
League and the Asian-African Group. In the exposition of Egypt’s attitude 
within the United Nations in respect to Israel it would be asking too much 
of the two protagonists in this drama to expect perfect impartiality in either 
the Egyptian or the Israeli study. The Egyptian study was obviously finished 
later than many of the others. It already contains a short reference to the 
Suez crisis—but owing to the then very recent nature of these events was still 
unable to draw any substantial lessons from it. 

An important annex gives the text of the principal resolutions of the 
Council of the Arab League relating to the United Nations, which may not be 
readily available in any other publication. 

The Japanese Study was prepared by the Japanese Association of Inter- 
national Law under the chairmanship of Yokota and Otaka. The study’s 
main interest lies in the discussion of the problem whether a state having 
such an ultrapacifist Constitution as Japan could become a member of the 
United Nations, and whether a status of permanent neutrality may be recon- 
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ciled with United Nations membership. In spite of a reference to the example 
of Austria, the Study Group gives a negative answer to this second question, 
The study gives a good survey of the state of Japanese public opinion during 
the various stages of the Korean war and of the controversies caused by the 
United States-Japanese Security treaty. Items of special interest to Japan 
which it would like to see discussed by the United Nations are immigration, 
fishing rights, and a ban on atom tests in the Pacific area. 

Castaneda comments on the International Law Commission’s Draft on 
the Rights and Duties of States. Mexico’s attitude as described by this author 
is typical of the attitude of many smaller countries, which, on the one hand, 
take a very severe stand against colonialism but, on the other hand, resent 
very much any United Nations or other foreign intervention into what 
they consider their own domestic affairs. Castaneda thinks with some reason 
that the introduction of secret voting in the General Assembly would to a 
certain extent counteract the formation of solid voting blocs, where States 
sometimes vote out of bloc discipline even against their better judgment. His 
proposal to link action under the Rio Treaty to the consent of the Security 
Council practically amounts to a suggestion to scrap this Treaty. Moreover, 
he advocates a Pan-Americanism restricted to the Latin-American countries. 
Among the legal problems of interest to Mexico he mentions the differences 
of opinion as to the validity of the Calvo Clause. 

The study by Scott and Whitey on the attitude of United States public 
opinion towards the United Nations between 1945-1955 offers an excellent 
analysis of an important number of public opinion polls taken during that 
period. This material will be invaluable to any student on group psychology 
and on the interrelation between public opinion and foreign policy in a demo- 
cratic State. Of all the volumes in this series this volume gives the mdst 
factual information, which would be difficult to obtain from any othtr 
source. ) 

The Study by the Uruguayan Institute of International Law was drafted by 
Aguirre. It condenses Government statements and press reactions before 
and during the San Francisco Conference. There, Uruguay would have liked 
to include effective judicial guarantees of Human Rights in the Charter. 
Uruguay strongly supported the United Nations’ futile attempts to intervene 
in Spanish politics. Being in favor of the compulsory jurisdiction of the Inter- 
national Court of Justice, Uruguay was critical of the Court’s Advisory 
Opinion concerning the interpretation of the clauses of the 1947 Peace 
Treaties with Hungary, Romania, and Bulgaria in the arbitration of disputes 
arising out of violations of Human Rights. Uruguay also criticized the de- 
cision by the Security Council to leave the solution of the Guatemalan crisis 
of 1954 to OAS. 


IGNAZ SEIDL-HOHENVELDERN* 


* Professor of Law, University of Saarbriicken. 
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ScuinDLER, D. Gleichberechtigung von 
Individuen als Problem des Volker- 
rechts. Volume 25, Ziircher Studien 
zum Internationalen Recht. Ziirich: 
Polygraphischer Verlag AG, 1957. 
Pp. 159. 


The present doctoral thesis of the 
University of Zurich analyzes the 
problems raised in international law 
by the principle of equality of in- 
dividuals. After a short introduction 
the author turns first to the question 
whether foreigners should have equal 
rights with nationals. He gives an his- 
torical survey of the rise of the rival 
theories, one postulating equal treat- 
ment, the other insisting that for- 
eigners are entitled to a minimum 
standard of treatment. The author 
first adduces certain arguments to dis- 
credit this minimum standard theory 
as obsolete. He then proceeds to criti- 
cize also the “equal rights to for- 
eigners and citizens” theory. The 
home states of foreigners would still 
be entitled to protest if a foreign state 
should treat their nationals in certain 
inhuman ways, even if that state 
should ill-treat its own nationals in 
the very same manner. According to 
this reviewer, however, this statement 
of the author amounts to the recogni- 
tion of the principle of the minimum 
standard. The author is right that this 
“anomalous” preferential treatment 
of foreigners would probably disap- 
pear if all states were ready to respect 
basic human rights. However, we 
seem to be further away from such an 
ideal state of affairs than at the end 
of the 19th century. It is difficult to 
subscribe to the author’s thesis even 
in this modified form, according to 
which not the institution of the mini- 
mum standard itself but only the 
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“classical” contents of the minimum 
standard have become obsolete. State 
practice after World War II has 
shown that many states, including 
communist states, were ready to grant 
compensation for nationalization to 
citizens of foreign countries, while 
their own citizens received less com- 
pensation, or even no compensation 
at all. Schindler does not attach too 
much importance to these agree- 
ments. He is quite right in saying that 
most rules of international law may 
be set aside by agreement. However, 
if we would accept the view that the 
“modern” minimum standard no 
longer contains a rule to the effect 
that foreigners should receive com- 
pensation even if local citizens re- 
ceive none, how could we then ex- 
plain the fact that even communist 
states actually paid such compensa- 
tion? Would we not then be forced 
to assume that these states were ready 
to pay such compensation even with- 
out any legal obligation to do so? 

In the second part, Schindler 
rightly comes to the conclusion that a 
state would not be entitled to dis- 
criminate arbitrarily between the na- 
tionals of the several foreign states. 
He adduces, however, convincing 
practical arguments against a further 
conclusion which some would per- 
haps be inclined to draw from this 
state of affairs. Like this reviewer, he 
doubts the practicability of conclud- 
ing multilateral conventions on the 
rights of foreigners. 

The third part of Schindler’s study 
is devoted to nondiscrimination in 
general, even against nationals of the 
state concerned. De lege ferenda the 
author would like to see realized an 
international protection and guar- 
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antee of human rights not only to 
foreigners but also to citizens of the 
state concerned. Moreover, such pro- 
tection should not only be available 
against discriminatory acts emanating 
from state authorities but also from 
private persons. These are noble aims 
indeed, but their chances of becom- 
ing a reality are not exactly excellent. 


IGNAZ SEIDL-HOHENVELDERN 


Ess, L. E. (Editor). Public Law Prob- 
lems in India. A Survey Report. Pro- 
ceedings of a Conference held at the 
Stanford Law School July 15-August 
16, 1957. Stanford: School of Law, 
Stanford University, 1957. Pp. ix, 192. 


One major fact stands out after 
reading this book. It is, that the most 
effective study of Indian public law 
problems on a comparative basis, par- 
ticularly with a view to applying the 
experience of other legal systems to 
the Indian scene, cannot be limited to 
United States—Indian perspectives. 
As Indian public law still strongly re- 
flects its English background, de- 
velopments in the public law field in 
other Commonwealth countries are 
at least of equal importance in assess- 
ing the workability of Indian public 
law and suggesting changes in it. 
This volume is the product of a con- 
ference between Indian and Ameri- 
can lawyers at Stanford Law School 
in the summer of 1957. The object of 
the conference was to make an in- 
ventory and evaluation of research 
programs related to Indian public 
law, with particular emphasis on 
those problems to which American 
experience could usefully be applied. 
The fourteen papers included here 
are a preliminary survey of possible 
research projects prepared by the 
participants in the conference. Public 
law experience in England and other 
Commonwealth countries has been 
utilized to some extent in the prepa- 
ration of these papers. Reference to 
Commonwealth sources is quite cur- 
sory, however, and before any settled 
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view is reached on the desirability of 
pursuing research in these topics, it is 
submitted that the active Participa- 
tion of Commonwealth representa. 
tives in any future planning confer. 
ence on a topic such as this is a 
necessary requirement. 

The papers range over a wide area, 
General public law subjects covered 
include discussions on _ Interstate 
Preferences and Discriminations in a 
Federal System, Federal-State Consti- 
tutional Problems in India, and the 
Indian Constitution and International 
Relations. The paper on Interstate 
Preferences and Discriminations, by 
Professor L. F. Ebb of the Stanford 
Law School, who edited this volume, 
is the most detailed in this series. It is 
an extensive comparative study of 
problems analogous to the American 
experience under the commerce 
clause which have already been dealt 
with by Indian courts or which con- 
ceivably may soon have to be faced 
in India. Here, even more so than in 
the other general public law papers, 
reference to Commonwealth experi- 
ence in this field would have been a 
most welcome addition. Australia, in 
particular, has had almost sixty years 
experience with constitutional re- 
quirements more detailed than the 
United States Constitution, relating 
to imterstate preferences and dis- 
criminations. Reference to the work 
of the Australian High Court in deal- 
ing with these problems and judi- 
cially relating American commerce 
power cases to the Australian Con- 
stitution would have added much to 
the value of this paper. 

Almost half of this book is de- 
voted to proposals for research cen- 
tered on Indian administrative law 
problems. The question whether a 
Uniform Administrative Procedure 
Code is desirable in India is posed by 
Professor Clark Byse’s paper on the 
American experience in this field, and 
papers then go on to deal with The 
Right to a Fair Hearing in American 
and Indian Law, Hearing and De- 
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cisional Processes in Indian Adminis- 
trative Law, Government Privilege 
not to Produce Documents in Court, 
and the criteria for Judicial Limita- 
tions on Legislative and Executive 
Investigatory Commissions. These 
papers provide quite a fund of infor- 
mation with valuable discussions on 
Indian cases decided on administra- 
tive problems, which are not readily 
available, at least in Australia. Again, 
however, the lack of Commonwealth 
authorities limits the value of the 
work. No true evaluation of existing 
Indian administrative procedures can 
be gained without a reference to the 
development of procedures under 
such common law writs as certiorari 
and mandamus, for example, in other 
Commonwealth countries. The dis- 
cussion on Government privilege not 
to produce documents in court would 
have gained much by an elaboration 
on the English and Commonwealth 
authorities. The leading English case 
on this point, Duncan v. Cammelil 
Laird [1942], A.C. 624, is cited in 
passing as an authority for non-dis- 
closure of matters relating to military 
affairs. This decision, however, has 
been generally regarded as being of 
wider import, probably overriding 
Robinson v. The State of South Aus- 
tralia [1931], A.C. 704, a Privy Coun- 
cil decision which forced disclosures 
of matters relating to quasi-commer- 
cial activities of the State of South 
Australia. The wider view of Dun- 
can’s Case has been accepted in New 
Zealand in Carroll v. Osburn [1952] 
N.Z.L.R. 763, where it was held that 
a statement by the Minister in charge 
of the New Zealand police that it 
would be prejudicial to public inter- 
est to produce a police report in a 
civil action, was binding on the court. 
Duncan v. Cammell Laird was ac- 
cepted as authority in place of Robin- 
son v. South Australia. 

The criticisms in this review are 
not meant to detract from the overall 
importance of the conception of the 
Stanford Conference and its promise 


of more detailed research into the 
problems presented in this volume. 
Comparative public law studies have 
great value for both municipal and 
international law. On the national 
level, they assist in the growth of ef- 
fective administrative processes in 
countries with relatively new constitu- 
tions, such as India, at the same time 
tending to reveal defects in those 
countries, such as the United States, 
where public law is more highly de- 
veloped. In the international arena 
they help lay the foundation for more 
effective discussions and work on 
such proposals as an International Bill 
of Rights. It is to be hoped that the 
work of the Stanford Conference may 
lead to wider and more detailed com- 
parative researches in public law, par- 
ticularly in Asia. 


ALEX. C. CASTLES 


Visser’ Il Hoort, H. Pu. Les Nations 


Unies et la Conservation des Res- 
sources de la Mer. Etude des Rapports 
entre le Codificateur et le Milieu Po- 
litique. The Hague: Martinus Nij- 
hoff, 1958. Pp. 425. 


The present book contains much 
more than its title seems to indicate. 
The author by no means limits him- 
self to a description of the various 
efforts of the International Law Com- 
mission and of the Sixth Committee 
of the United Nations General As- 
sembly to codify rules concerning the 
protection of the living resources of 
the sea. 

It would be a mistake to assume 
that these efforts possess no more than 
historical interest since the Geneva 
Conference on the Law of the Seas 
did approve by a two-thirds majority 
a Draft Convention on this very topic 
in 1958. First of all, many of the solu- 
tions proposed by the ILC have found 
their way into this Draft Convention. 
Moreover, it seems by no means cer- 
tain that this Convention will actually 
be ratified by a sizeable number of 
states. Thus maybe, we are not at the 
end of the efforts to formulate rules 
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concerning this subject. The author’s 
lucid analysis of the economic, social, 
and political factors involved, as well 
as his often constructive criticism of 
the ILC Draft will be invaluable in 
interpreting the 1958 Convention, if 
this Convention should prove a suc- 
cess. If it should prove a failure, the 
author’s comments should be studied 
very carefully before any new steps 
are taken in this direction. In these 
comments the author reveals himself 
as opposed to overambitious restric- 
tions of the freedom to fish on the 
high seas. He casts serious doubts on 
the possibility of regulating by a sin- 
gle, universal convention a problem, 
which presents itself under a very 
different light in various parts of the 
world. 

Interesting as these views of the 
author are, the general introductory 
part and its conclusions are the most 
valuable parts of the book. There the 
author examines the problem of codi- 
fication in a much wider perspective 
than the title of the book suggests. 
The author starts by analysing the 
nature of the codificatory act. He 
rightly stresses the special difficulties 
which will confront any attempt to 
codify international law. In_ this 
field it seems almost impossible to 
separate “codification” in the sense of 
a restatement of existing rules and 
“codification” in the sense of a pro- 
gressive elaboration and development 
of new rules. Moreover, should an 
attempt of codification preferably be 
elaborated by impartial experts or by 
government representatives? The an- 
swer to this problem depends on 
whether it seems preferable to obtain 
a solution which may well be ideal 
from a theoretical point of view but 
will have little chance of ever being 
adopted in practice or whether, on 
the contrary, one should aim to find 
solutions with the best possible 
chances of acceptance, regardless of 
the fact that from a theoretical point 
of view they will very likely be in- 
ferior to the first type of solution. 
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The author then proceeds to discuss 
the different compromises which the 
ILC has tried to reach between these 
alternatives and the modalities of the 
best possible co-operation between the 
impartial experts and governmental 
delegates. The author believes that 
the actual relations between the ILC, 
the United Nations General Assem- 
bly, and the various member States of 
the United Nations could usefully be 
improved along the lines suggested 


by him. 


IGNAZ SEIDL-HOHENVELDERN 


Bowett, D. W. Self-Defense in Inter. 
national Law. New York: Frederick 
A. Praeger Inc., Publishers, 1958. Pp, 
xv, 294. 


The present book has much to 
recommend it. The author treats a 
topic of utmost practical importance. 
In effect, self-defense seems to be the 
only case where the use of military 
force is not prohibited under the 
United Nations Charter. Hence, any 
attempt to give a more exact def 
nition of the notion of self-defense 
merits the attention of scholars and 
diplomats. The author approaches his 
subject in a form which will recom- 
mend it especially to Anglo-American 
readers. He does not lose himself in 
theoretical speculations, but prefers 
to examine past state practice and to 
illustrate his theories by references to 
actual or hypothetical practical cases. 
His efforts to distinguish the notion 
of self-defense from notions like self- 
help or sanctions, with which it is fre- 
quently confused, appear to be con- 
vincing. His analysis of past state 
practice has led the author into an 
exposé of the various historical 
schools of thought concerning the 
jus ad bellum and of the attempts of 
the League of Nations and_subse- 
quent efforts to outlaw war and/or 
resort to armed force. As the right of 
self-defense was usually considered 
to constitute an exception to the con- 
templated outlawing of war, the au- 
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thor certainly could not afford to neg- 
lect the efforts to this effect under- 
taken in the period between wars. 
However, he seems to have attributed 
more space to them than was re- 
quired by his subject, without being 
able to deal completely with all as- 
pects of the problem of outlawing 
war. 

The author’s remarks on the prob- 
lematical nature of the notion of 
“collective self-defense” under the 
United Nations Charter are an in- 
teresting contribution to this contro- 
versial topic. The problem whether a 
neutral State may become a member 
of the United Nations is discussed 
without any reference to the case of 
Austria’s membership, which serves 
as a practical illustration that the 
views advanced in this respect by the 
author are at least open to doubt. 

These criticisms, however, are of a 
very minor nature compared with the 
misgivings which the author’s views 
on self-defense under the United Na- 
tions Charter cause the present re- 
viewer. In fairness to the author, it 
must be stressed first of all, that he 
would allow self-defense measures 
only where such steps will still be 
able to prevent further damage— 
thus, measures having a punitive 
character will never come under the 
heading of self-defense. Moreover, 
the steps taken must be the only 
possible way to prevent an otherwise 
irreparable damage threatening the 
security of the state (although this 
latter condition is somewhat widely 
interpreted by the author) and that 
the self-defense measure must not be 
disproportionate to the damage. Even 
with all these safety clauses in mind, 
the author’s main thesis appears in- 
acceptable from a juridical point of 
view. In short, he thinks that meas- 
ures of self-defense may be taken even 
inside the territory of another state 
and not only in reply to an overt de- 
lictual act of the other state, but even 
in cases where there exists reasonable 
apprehension of the imminence of 


such acts! From a political point of 
view, such a thesis may have some 
attraction for a great power disposing 
of the necessary military force to in- 
dulge in such experiments. To such a 
power, the situation under the United 
Nations Charter may appear hardly 
tolerable, as on the one hand the clear 
wording of Articles 2 (4) and 51 of 
the Charter appears to forbid any re- 
course to armed force except if an 
armed attack occurs, thus prohibiting 
any use of force as reaction to any 
other delict under international law 
while, on the other hand, due to the 
failure of the Security Council, there 
exists practically no satisfactory ma- 
chinery to grant protection or to en- 
force sanctions in respect of such 
other delictual acts. Yet it seems im- 
possible to follow the author when he 
concludes from this regrettable state 
of affairs that Articles 2 (4) and 51 of 
the Charter “reasonably” ought to be 
interpreted in such a way as to render 
self-defense possible even against 
other delicts than armed attacks. To a 
great power such an extension of the 
right of self-defense would perhaps 
appear very desirable—but the au- 
thor’s arguments failed to convince 
me that such an extension could be 
read into the actual text of the Char- 
ter. The author even goes so far as 
to defend the notorious attack of the 
British fleet on the neutral Danish 
fleet at Copenhagen in 1807 and to 
declare that in self-defense even the 
territorial integrity of another state 
may be violated. According to the 
author, nothing in the United Nations 
Charter would prevent a state from 
having recourse to the methods used 
in the “Caroline” incident (sinking of 
a United States ship on the United 
States side of a border river by British 
troops) if faced today by a similar 
situation. Such violations of the terri- 
torial integrity of another state may 
also be possible to protect the lives 
and property of nationals of the state 
exercising the right of self-defense. 
Bowett is opposed to the dualist 
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theory of international law as it gen- 
erally excludes the possibility of di- 
rectly imposing on private persons 
any duty to conform to the rules of 
international law. Yet an act by 
private persons may constitute a 
threat to another state which may 
then have recourse to self-defense only 
against the state where the persons 
concerned reside, although that state 
itself may have committed no de- 
lictual act. The author would like to 
see self-defense measures applied di- 
rectly against such persons. The au- 
thor seems to use this argument 
mainly in order to defend the “pro- 
tective principle” embodied in many 
European criminal codes. According 
to that principle, even foreigners who 
have committed acts abroad against 
the security of the state concerned 
may be punished if subsequently 
found within the forum. It seems 
rather farfetched to justify this prac- 
tice as self-defense—but would the 
author also condone the kidnapping 
of a refugee by the authorities of his 
home state as a justifiable act of self- 
defense? 

This same objection could be ad- 
dressed to the author in a much more 
general form. He does advocate and 
postulate a right to self-defense on 
principles so far-reaching as to appear 
monstrous at least to all smaller na- 
tions of the world. He does, however, 
try to surround this monstrous prin- 
ciple by a wealth of sometimes in- 
genious safeguards. On the strength 
of these safeguards, he rejects the plea 
of self-defense in respect to the Anglo- 
French-Israeli action in Egypt as well 
as in respect to the Soviet action in 
Hungary in 1956. However, how 
flimsy these safeguards will appear to 
any powerful state willing to in- 
timidate weaker nations! Of course 
the acceptance of the “principle” 
without observing the safeguards 
formulated by the author would be 
an abuse of this theory. According to 

this reviewer at least, it would have 
been far better not to have opened the 
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way to such abuses, which may be 
expected with near-certainty if the 
author’s “interpretation” of Article 
2 (4) and 51 of the United Nations 
Charter should be accepted. 


IGNAZ SEIDL-HOHENVELDERN 


Deener, Davip R. The United State; 
Attorneys General and International 
Law. The Hague: Martinus Nijhoff, 
1957. Pp. xi, 416. 


The present book gives an excellent 
survey of the role of the United States 
Attorneys General within the frame. 
work of United States administration, 
of the processus involved in the 
elaboration of the opinions of the 
Attorneys General on problems of 
international law, and on the influ 
ence of these opinions on United 
States policies. This part is highly in- 
teresting for the comparatist, as legal 
advisory services almost anywhere 
seem to pass through fairly similar 
stages of development. The second 
part deserves almost equal praise. 
The author has summarized and 
grouped together a tremendous nun- 
ber of opinions rendered by the 
United States Attorneys General. Of 
course, his work cannot go into as 
many details as does Hackworth’s 
Digest of International Law. How- 
ever, in many of the cases mentioned 
the author succeeds in placing the 
opinions concerned in their historical 
background, showing also the influ 
ence of foreign and domestic politics 
on the content of such opinions and 
vice versa. He thus adds valuable 
sidelights, which do not always figure 
in the treatment of the same opinions 
by Hackworth. In these two parts the 
author shows a good sense of cod 
judgment and careful critical analysis. 
Unfortunately, he did not employ 
these qualities to the same extent 
when elaborating his conclusions. 
There he permitted himself to be 
carried away by his enthusiasm for 
an idea, which, according at least to 
this reviewer, would almost certainly 
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be impracticable. The author starts 
from the assumption that the opinions 
of the Attorneys General are often 
unbiased statements of rules of inter- 
national law and the mere fact that 
such statements are uttered by these 
respected experts does often assure 
their voluntary acceptance by the 
pressure of democratic public opinion, 
although no law orders such accept- 
ance. Hence, according to the author, 
this institution should prove invalua- 
ble in the international field. If such 
“censorial institutions” were created, 
their utterances would be accepted in 
a similar manner at least by that part 
of the international community 
where public opinion is unfettered. 
The author himself admits, however, 
that such “institutions” would hardly 
be able to ensure that states with a 
totalitarian form of government 
would show a similar readiness to 
respect the statements made by such 
“censorial institutions.” However, the 
most dangerous international conflicts 
are those where the interests of such 
countries clash with those of demo- 
cratic countries. 

The inconclusive character of these 
conclusions is moreover enhanced by 
the fact that they seem to be added 
almost as an afterthought. Hardly 
anything in the rest of the volume 
conveyed to the reader the idea that 
the author would draw such far- 
reaching and utopian conclusions out 
of his otherwise sober factual analysis. 


IGNAZ SEIDL-HOHENVELDERN 


Duvercer, M. Constitutions et Docu- 
ments Politiques. Paris: Presses Uni- 
versitaires de France, 1957. Pp. 533. 


Duvercer, M. Droit Public. Paris: 
Presses Universitaires de France, 


1957. Pp. 438. 

Professor Duverger’s handbook has 
been primarily conceived as a collec- 
tion of legal materials for first-year 
students (licence)? in their constitu- 


Fo Cf. 4 American J. Comp. L. (1955) 


tional law seminars. However, it rep- 
resents a rather unique reference book 
for any student of government. The 
volume, published in the now fa- 
miliar Thémis series, is as handy as 
a Petit Code Dalloz and contains the 
constitutions and other basic political 
and similar documents as well as 
statistics from more than twenty 
countries, seldom assembled together. 

Part One is devoted to France. The 
only documents missing are those of 
the Fifth Republic, a shortcoming 
which probably has been. corrected 
in subsequent editions. Part Two 
comprises two chapters: one referring 
to the Western democracies (United 
States, Great Britain and the coun- 
tries of the Commonwealth, the Ger- 
man Federal Republic, Italy, Switzer- 
land), the other to the dictatorial re- 
gimes (USSR, Yugoslavia, Poland, 
Spain, Portugal). 

The content reveals the thought 
presiding at the organization of the 
materials presented. The author dis- 
tinguishes the letter of the constitu- 
tional documents of a country from 
its actual constitutional and political 
life. Hence, besides the text of the 
constitutions the reader finds the 
statutes of the most important politi- 
cal parties as well as extensive elec- 
toral statistics for the above-men- 
tioned countries and for Belgium, 
the Netherlands, Sweden, Denmark, 
Norway, Finland, Japan, Israel, Tur- 
key. (Those concerning the presi- 
dential elections in the United States 
begin in 1860.) The reproduction of 
“some definitions of right and left” 
(pp. 207-216) and of the electoral 
programs of a number of political 
French parties before the 1956 elec- 
tions gives a more complete and vivid 
picture of the political life of the 
Fourth Republic. 

The second Thémis volume, men- 
tioned above, is a textbook for first- 
year law students for capacité.* It is 


an introduction to the study of 


2Cf. 8 American J. Comp. L. (1959) 
402. 
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French public law, and covers the 
area of constitutional, administrative, 
and fiscal law. It is written with 
clarity and displays the excellent fea- 
tures common to all the manuals in 
the Thémis series,® especially the se- 
lective bibliographical references after 
every chapter. Unfortunately, sub- 
stantial portions of this first edition 
became obsolete after publication 
with the promulgation of the new 
French Constitution of 1958. 


G. M. RAZI 


Axzin, B. New States and International 
Organizations. UNESCO and Inter- 
national Political Science Association. 


Deventer: Ysel Press. 1955. Pp. 200. 


The present volume is the fruit of 
a research project undertaken under 
the joint auspices of UNESCO and 
of the International Political Science 
Association in 1953, It aimed to ex- 
amine the attitudes of new states to- 
wards international organizations and 
vice versa. Experts from six of the 
“new States” which acquired inde- 
pendence after World War II were 
asked to submit national reports, 
which formed the raw material for 
the present general report by Akzin. 
Excerpts of these national reports 
from India, Indonesia, Israel, Leb- 
anon, Pakistan, and the Philippines 
are quoted in full at the end of the 
various chapters of the general re- 
port. Actually, the present volume 
gives more than its title indicates. 
The author’s pertinent observations 
on the attitudes of new states towards 
international organizations most 
often start with an exposé of the gen- 
eral attitude adopted by “old” states 
towards a given problem and then 
continue by pointing out whether and 
how far the approach by new states 
differ from this “classical” attitude. 
The book contains a wealth of factual 
information, which, unlike other 

publications, is not hidden or almost 


3 Cf. 7 American J. Comp. L. (1958) 


106. 
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drowned by a lot of sentimental 
verbiage about the tasks and aims of 
international co-operation, etc. The 
author has approached his task in a 
straightforward and cool manner; he 
gives us the facts as they are and does 
not hesitate to call things bluntly by 
their name—an approach all too rare 
among writers on similar subjects, 
The study not only analyzes the im- 
pact on the public opinion (if any) 
in a given state of the fact of that new 
state’s participation in an international 
organization, and the influence which 
new states exercise on the policies of 
international organizations either in. 
dividually or grouped into “blocs.” 
It also summarizes the experiences of 
international organizations with staff 
members who are citizens of such 
new states, as well as the various ad- 
ministrative problems created by the 
membership of new states in inter- 
national organizations in their do 
mestic administration as well as 
within the international organization. 
Although the material analyzed was 
collected in 1953, the ideas contained 
in this excellent book are as valid 
today as they were then. 


IGNAZ SEIDL-HOHENVELDERN 


Catvez, JEAN-Yves. Droit International 
et Souveraineté en U.R.S.S. L’évolu- 
tion de lidéologie juridique sovit- 
tique depuis la Révolution d’ Octobre. 
Volume 48, Cahiers de la Fondation 
Nationale des Sciences Politiques. 
Paris: Librairie Armand Colin, 1953. 
Pp. 299. 


This reviewer sincerely regrets that 
the present book did not come into 
his hands earlier. To be sure, its con- 
tents are so important for the better 
understanding of Soviet politics that 
he would have liked to turn the at 
tention of the readers of this Journal 
much earlier to this remarkable vol- 
ume which appeared in 1953. Calvez 
gives us a picture as clear as possible 
of the meanders of Soviet legal 
thought on international law. Inevita- 
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bly, this forces him to treat also the 
Soviet attitude towards the phe- 
nomenon of the state as such as well 
as towards law. 

The author would have gained 
sufficient merit had he done no more 
than penetrate the almost inaccessible 
thicket of Soviet legal philosophy. He 
has, however, not only condensed into 
almost commonly intelligible lan- 
guage the verbiose utterances of Marx 
and Lenin and their Soviet exegetes, 
but his book offers much more be- 
cause Calvez gives also a critique of 
the several Soviet approaches to this 
problem and tries to show how po- 
litical events inside and outside the 
USSR have to a large degree influ- 
enced the changes in Soviet ideology 
which have occurred during the 
period covered by his book, i.e., from 
1917 to about 1950. To be exact, 
Calvez appraises the changing Soviet 
attitudes in respect to international 
law from two different angles. He 
confronts them on the one hand with 
the original teachings of Marx and 
Lenin, thus giving a sort of internal 
critique from Marxist dialectical ma- 
terialism, while on the other hand, 
he comments on these theories from 
his own personal point of view as 
well, which is in conformity with pre- 
vailing Western thought on this prob- 
lem. This reviewer found it refresh- 
ing that Calvez here and there light- 
ened the dreary exposé of the various 
Soviet views by a shot of irony—al- 
though others might regret that this 
appears to inject a partisan feeling 
into an otherwise remarkable objec- 
tive study. 

Calvez rightly finds that three con- 
secutive currents prevailed in Soviet 
thought on international law. In the 
first ten years after the October Revo- 
lution of 1917, Korovin’s concept of 
an “International Law for the period 
of transition” was almost universally 
accepted. Korovin then tried to es- 
tablish compromises between the 
rules of classical international law and 
Soviet ideology, hoping that the latter 


would gradually permeate the former. 
His adversary, Pasukanis, on the 
other hand, wanted to accept classical 
international law completely as far 
as its forms are concerned, while prac- 
tically denying that such law had any 
binding effects. Pasukanis, therefore, 
fell into disgrace in 1937 when it 
became evident that this theory suited 
perfectly the aims of Hitler and 
Mussolini as well. The greater part of 
the volume is obviously devoted to 
the exposé of the Soviet view on in- 
ternational law current in 1950. This 
reviewer does not know whether the 
death of Stalin and the Hungarian 
October Revolution have produced 
any new lines in this respect. Judging 
merely from the current attitude of 
Soviet politics, this does not seem to 
have been the case. The views which 
Calvez in 1950 found to be the 
dominant Soviet school of thought 
still seem to prevail in actual Soviet 
diplomatic practice. It will be obvious 
to anybody that the main importance 
of the author’s work lies in the fact 
that it helps us better to understand 
the ideology on which Soviet diplo- 
matic practice is based. According to 
this ideology, there exists only one 
international law, applicable alike to 
the USSR and to non-Soviet states. 
Divergencies which may exist in prac- 
tice are ascribed to the fact that vari- 
ous states may interpret this inter- 
national law in a different manner. 
As far as the Soviet interpretation is 
concerned, it is strangely reminiscent 
of views advanced in the West in the 
second half of the 19th century. It is 
based on a monism placing domestic 
law above international law. How- 
ever, “sovereignty” as understood by 
current Soviet thought does not mean 
that the sovereign state is completely 
free to do what it likes in the field of 
international relations. Treaties freely 
accepted by a state are said to con- 
tinue to be binding on such state even 
if it would find them irksome. 
Soviet legal thought is said to accept 
the rule “pacta sunt servanda.” We 
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may only hope that the author’s con- 
clusions on this point are right. If 
such was the attitude of Soviet 
thought in 1950, we must only hope 
that no future change of the ideologi- 
cal line will upset this acceptance of 
basic rules of international law. 

The book, however, not only deals 
with the various schools of Soviet 
philosophy, but gives also an explana- 
tion of the Soviet attitude to a great 
number of specific problems of in- 
ternational law, e.g., reservations to 
multilateral treaties. Moreover, it con- 
tains a very useful bibliography. In 
points of detail this reviewer does not 
always see eye to eye with Calvez. 
The author seems to accept the So- 
viet interpretation that the “general 
principles of law” referred to in Arti- 
cle 38 lit. c of the Statute of the In- 
ternational Court of Justice are in 
reality “general principles of inter- 
national law.” Although this view is 
also shared by some Western writers, 
prevailing Western opinion interprets 
this clause as a reference to general 
principles common to the domestic 
legislations of the several States. 

Calvez remarks that the USSR ac- 
cepted submission of its foreign trade 
delegations to the jurisdictions of lo- 
cal courts outside the USSR. This 
statement is correct, but not the con- 
clusions which he draws from it. In 
all cases where the USSR accepted 
this jurisdiction, it did so only be- 
cause a waiver of immunity was con- 
tained in the treaty of commerce con- 
cerned. In the absence of such a 
waiver by treaty, the USSR always in- 
sisted that these delegations should 
share the immunity of the USSR. 

This reviewer finally regrets that 
there is no key-word index attached 
to this volume. Thus, the book will 
not be able to play fully its role as an 
otherwise ideal work of reference on 
the various Soviet attitudes on spe- 
cific items of international law. 


IGNAZ SEIDL-HOHENVELDERN 
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Maxwett, D.-McGowan, C.—LeFtak, 


R—Rostow, EE tiott, S., The Role 
of the Supreme Court in the Ameri- 
can Constitutional System: A Sym- 
posium. Notre Dame Lawyer, Vol- 
ume 33, No. 4, 1958. Pp. 95. 


The Supreme Court’s role is nearly 
always a timely issue. Some insight 
into the line of thought espoused at 
this symposium may be had from 
Maxwell’s introductory enjoinder that 
it behooves the bar of the nation to 
stand fast in the Court’s defense. 
McGowan, in putting the problem in 
historical perspective, provides good 
reason for this in a plea for under. 
standing: the Court necessarily finds 
itself in the midst of political tem- 
pests, for the judicial role cannot be 
divorced from the political. From 
Marbury, to McCulloch, to Milligan, 
to Dred Scott, and during, and since, 
the decision-making process has left 
some, if not many, unhappy and dis- 
appointed. Such is the end-result of 
the task of the appellate court, with 
which Leflar deals in his discussion 
of the judicial process. The Common 
Law, embodying doctrines like proxi- 
mate cause, mens rea, caveat emptor, 
unjust enrichment, and the law mer- 
chant are the tools and pegs upon 
which many decisions are made, fol- 
lowing on scholarship, appraisal, 
valuation, and choice, exercised in 
each decision. Critics of the courts are 
concerned not that social values are 
being taken into account by a court 
(which courts have always done, al- 
though perhaps more overtly in the 
recent period) but that the court has 
not accepted the critics’ own social 
values. With this note, Rostow con- 
siders the Court in relation to the 
people’s will. There is more to the 
Constitution than a set of limitations 
and prohibitions; these rules are de- 
signed to influence the development 
of society and of men’s ideas. The 
Supreme Court is a leading partici- 
pant in the endless striving of our 
culture to approach the values of 
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dignity and freedom for the individ- 
ual whose grandeur dominates our 
Constitution. But the people and not 
the courts are the final guardians of 
our institutions; law must be an edu- 
cational force, the rightness of which 
must be vindicated by all, not merely 
by sullen acquiescence in the prin- 
ciple of order alone. Elliott, in con- 
clusion, traces in some detail two 
periods marked by many proposals 
to change the laws and customs upon 
which the Court operates, including 
the Jenner proposal of 1957 to limit 
the appellate jurisdiction of the Su- 
preme Court, and concludes that little 
regard has been paid to the success 
with which the Court’s function has 
been fulfilled. Most of the proposals 
reflect ambiguity and vagueness; of 
especial note is the comment that re- 
stricting the Court’s appellate juris- 
diction would result in a disastrous 
lack of uniformity on fundamental 
principles alone. This symposium is 
a refreshing reminder that there is 
indeed much basis for our hallowed 
Constitutional tradition. 


HILLIARD A. GARDINER 


Biocu, H. A—Nieperuorrek, A. The 
Gang: A Study in Adolescent Be- 
havior. New York: Philosophical Li- 
brary, 1958. Pp. xv, 231. 


This book is the joint venture of a 
sociologist with considerable experi- 
ence in the field of correction and 
penology and a sociologically trained 
police officer. In the first part, the au- 
thors deal with some of our confused 
and contradictory outlooks concern- 
ing adolescent groups and gang be- 
havior, and conclude that much of 
gang practice and the spontaneous, 
informal rituals of gang behavior 
arise because our culture has failed to 
meet the adolescent’s needs during a 
critical juncture in his life. Many 
problems have concededly resulted 
from concerted efforts to protect our 
youth and to give them a better life 
than their forebears. 

In the second part of the volume, a 


detailed and voluminous survey is 
made of adolescent behavior in a wide 
variety of primitive and modern cul- 
tures, with special reference made to 
the way in which these findings apply 
to the youth in our own culture. The 
gang does not necessarily transform 
the gang member on the plane of per- 
sonality in a material way, but often 
crystallizes in visible, dramatic, and 
overt form the traits that are repressed 
or dormant in the non-gang teen- 
ager. At least one generalization is 
offered: the functional needs of ado- 
lescence socially interpreted are uni- 
versal in their importunate demands 
for admission to the adult world. In 
this respect the adolescent of today is 
still in many respects a close relative 
to the primitive youth. 

In the last part pertinent conclu- 
sions are drawn, based upon con- 
temporary findings in sociology, psy- 
chology, and psychiatry, in respect to 
modern gang and adolescent phe- 
nomena. The conclusion that the 
primary goal of the adolescent is the 
attainment of manhood is inescapa- 
ble. After a final study of a lower 
class delinquent gang, these referents 
are proffered: (a) the theory of 
power is a fruitful framework for 
study of adolescent gangs, (b) the 
gang provides each member with ego 
support, (c) confederating gangs, 
each of which is anti-social, is a dan- 
gerous thing, (d) formal recognition 
must be given to the social maturity 
of the younger generation, (e) ado- 
lescents ought to be accorded repre- 
sentation in government. The cross- 
cultural comparison of modern gangs 
and primitive youth in this book un- 
ravels interestingly some of the hid- 
den motivations and dynamics of the 
adolescent generation of our time. 


HILLIARD A. GARDINER 


Moskowitz, M. Human Rights and 


World Order. New York: Oceana 
Publications, 1958. Pp. 239. 


This book is subtitled The Struggle 
for Human Rights in the United Na- 
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tions. Whereas some accomplishments 
of the international organization are 
noted, the book’s substance is mainly 
the openly critical, seeking, firstly, to 
answer the question why results on 
the international plane have been so 
disappointing, and then, to describe 
methods by which better results can 
be secured in the future. The prin- 
ciple of national sovereignty which 
bars the United Nations from inter- 
vening “in matters which are essen- 
tially within the domestic jurisdic- 
tion of any state” accounts for the 
impotence of the world body, even 
though it is under general obligation 
to defend fundamental freedoms. 
Two case studies, that of apartheid in 
South Africa, and forced labor in the 
Soviet Union and neighboring coun- 
tries, are used for illustrative pur- 
poses. 

In the author’s opinion, the only 
hope of disciplining the forces which 
militate against an effective interna- 
tional system for the protection of 
human rights lies in the technique of 
multilateral agreements, which would 
create international legal obligations 
enforceable by special international 
implementation machinery. Such 
covenants are deemed essential to the 
development of procedure free of po- 
litical pressure and passion. The in- 
dividual must be afforded recourse 
under the covenants without the in- 
tercession of a foreign government. 
An alternative would be the vesting 
of the right to invoke the covenant in 
an agent of the world community, 
namely, a United Nations Attorney- 
General for Human Rights. Such 
procedure would establish the exist- 
ence of offenses against the inter- 
national community, suffered by in- 
dividuals, and remediable as are of- 
fenses on the municipal plane. 

The problem of implementation is 
neither one of time nor draftsman- 
ship. It is one of agreement on the 
formulation of the covenants which 
would correspond to the desires and 
aspirations of the largest number of 
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peoples speaking through _ their 
United Nations representatives. The 
covenants will have substance and 
reality only if they emerge prag- 
matically from debate and discussion, 
Upon those nations which have made 
special progress in the field of civil 
liberties and personal freedom there 
rests primary responsibility. They 
will have rightfully to guide United 
Nations developments so as to 
achieve the highest common de- 
nominator in the struggle for human 
rights. The author’s views are not 
the ruminations of impractical ideal- 
ism, but are based upon years of ex- 
perience on the United Nations and 
the international scene. As such they 
merit careful concern. Appended are 
copies of the Universal Declaration of 
Human Rights, the Draft Interna- 
tional Covenant on Political and Civil 
Rights, and a Proposal for the Es- 
tablishment of an Office of United 
Nations High Commissioner (Attor- 
ney-General) for Human Rights. 


HILLIARD A. GARDINER 


Dictionnaire de la Terminologie du 
Droit International. Publié sous le 
patronage de l'Union Académique 
Internationale. Preface by J. Bas- 
devant. Paris: Librairie du Recueil 


Sirey, 1959. Pp. xv, 755. 


The plans for the publication of 
the above volume reach back to 1938, 
when the Union Académique Inter- 
nationale and the learned Academies 
of about twenty countries, headed by 
the Norwegian Academy of Oslo, 
agreed to sponsor jointly a “Diction- 
ary of the Terminology of Public 
International Law.” The intervening 
war years added to the difficulties in- 
herent in an enterprise of this nature, 
but the joint efforts of twenty years 
have resulted in a truly outstanding 
contribution to the bibliography of 
international law. The volume is not 
merely a dictionary: the alphabetical 
entries contain more than the sub- 
stantive explanation of terms; they 
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are supplemented by sources of his- 
torical and comparative value. These 
range from the writings of inter- 
national lawyers (Vattel, Sorel, de 
Visscher, Verdross, Niboyet, Bas- 
devant) to extracts from international 
treaties, the United Nations Charter, 
the opinions of the Hague Court of 
Justice, and the arbitral awards of the 
Mixed Arbitral Tribunals, and from 
the Recueil of the United Nations. 
Thus, merely as random examples of 
the various entries, “nationalité,”’ 
“souveraineté,” “déni de justice,” in- 
clude definitions by Vattel and Bodin, 
extracts from the Report on National- 


ity of the Commission on Interna- 
tional Law of the United Nations 
and from opinions of the Hague 
Court, as well as extracts from the 
Chicago Convention on International 
Civil Aviation, 1944, the Convention 
between France and Venezuela of 
1885, and the arbitral award between 
Germany and Poland of 1924. An 
added asset of the volume is the last 
section which contains tables of Ger- 
man, English, Italian, and Spanish 
expressions with their equivalent 
French terms most frequently used 
in international law. 

Vv. B. 
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Press of Western Reserve University, 
1959. Pp. 76. 

LEARNED, E. P.—E.ttswortn, C. C. 
Gasoline Pricing in Ohio. Boston: 
Division of Research, Graduate 
School of Business Administration, 
Harvard University, 1959. Pp. xx, 
258. 

Lérpez Vittamit, H. A Statement of 
the Laws of Honduras in Matters 
Affecting Business. 2nd ed. Washing- 
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ton, D. C.: Pan American Union, 
1959. Pp. x, 233. 

Louisiana StaTE Law Institute Cong 
oF CRIMINAL ProcepurE Revision. 
Exposé des Motifs. No. 1 Introduc- 
tion and Tentative Arrangement. 
Title I. Preliminary Provisions. No. 2. 
Title V. Arrest. May 15, 1959. Pp. 9; 
47. 

Louisiana State Law Institute Cope 
oF Practice Revision. Exposé des 
Motifs. No. 12. Book Il. Rules of 
Pleading and Practice in Ordinary 
Proceedings. Title V. Trial. No. 21B. 
Book VII. Special Proceedings. Title 
VI. Tutorship. Title VII. Administra. 
tion of Minor’s Property during Mar- 
riage of Parents. April 24, 1958. Pp. 
57; 90. 

Mortey, F. Freedom and Federalism. 
Chicago: Henry Regnery Co., 1959. 
Pp. xii, 274. 

Pounp, R. An Introduction to the Phi- 
losophy of Law. New Haven: Yale 
University Press, 1959. Pp. viii, 201. 

Rice, W. G. Law Among States in 
Federacy. A Survey of Decisions of 
the Swiss Federal Tribunal in Inter. 
cantonal Controversies. Appleton, 
Wis.: C. C. Nelson Publishing Co.,, 
1959. Pp. 1019. 

Rosertson, A. H. European Institu- 
tions. Co-operation—Integration— 
Unification. Published under the 
Auspices of The London Institute of 
World Affairs. New York: Frederick 
A. Praeger, 1959. Pp. xix, 372. 

ScuusertT, G. A. Quantitative Analysis 
of Judicial Behavior. Bureau of Social 
and Political Research, Michigan 
State University. Glencoe, IIl.: The 
Free Press, 1959. Pp. xxi, 392. 

Srason, E. B.—Estep, S. D.—Prerce, 
W. J. Atoms and the Law. Michigan 
Legal Publications. Ann Arbor: Uni- 
versity of Michigan Law School, 
1959. Pp. xxvii, 1512. 

SucHARITKUL, S. State Immunities and 
Trading Activities in International 
Law. Foreword by C. H. M. Wal- 
dock. New York: Frederick A. 
Praeger Publishers, 1960. Pp. xliv, 
390. 
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on, Taxation Pa World Tax Series Unitep Nations 

prepared by the Harvard Law School 
= International Program in Taxation in Yearbook of the United Nations, 1958. 
mn, consultation with the United Nations New York: Columbia University 
in, Secretariat. Boston/Toronto: Little, Press in co-operation with the United 
Brown & Co., 1959. Pp. xxxviii, 723. Nations, 1959. Pp. x, 610. 
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Special Editor: Kurt H. NapELMANN 


American Foreign Law Association 


REPORTS 


Concress OF THE [nternationale Verei- 
nigung fiir Rechts- und Sozialphiloso- 
phie—The Fiftieth Anniversary Con- 
gress of the Internationale Vereinigung 
fiir Rechts- und Sozialphilosophie was 
held at Vienna, Austria, from Septem- 
ber 27 to October 1, 1959. The theme 
of the congress was “Rechtsnorm und 
Sozialstruktur.” The opening paper 
commemorating the anniversary was 
read by Professor Otto Brusiin, of Hel- 
sinki, vice president of the association. 
The working part of the congress cen- 
tered about the following papers: 1. 
“Die soziale Struktur und die Formen 
des Rechts,” by Professor Luis Legaz y 
Lacambra of Santiago de Compostela; 
2. “Le dépérissement de état et du 
droit,” by Professor Radomir D. Lukié¢, 
of Belgrade; 3. “Experimental Juris- 
prudence: Science, Morality and Law,” 
by Professor Thomas A. Cowan, of 
Newark, New Jersey; 4. “Les deux 
supports de chaque structure sociale: 
la régle et limpératif,” by Professor 
Widar Cesarini Sforza, of Rome; 5. 
“Rechtsnorm und soziale Kontrolle,” by 
Professor J. Schaching, of Innsbruck. 
Since the above papers were the only 
ones presented to the congress, extended 
discussion on them was possible. This 
gave the congress an unusual degree 
of integration and allowed for thorough 
discussion of each of the papers pre- 
sented. 

There were more than a hundred 
active participants, representing seven- 
teen countries, at the congress. About 
half of the participants were from West- 
ern Germany. Delegates from Yugo- 
slavia, Hungary, Poland were on hand. 
An invitation to read a paper was ex- 


tended to a Soviet legal philosopher 
who, however, was unable to attend. 
The writer was the only delegate pres- 
ent from an English-speaking country. 
The congress opened with a welcom- 
ing session by the Chancellor of Aus- 
tria at which the Cardinal of Austria 
and the Lutheran Landbishop were 
present. Also there were the Minister 
of Justice, the Chief Justice of the Su- 
preme Court, the Mayor of the City 
of Vienna, members of the diplomatic 
corps and other dignitaries. I could not 
help contrasting this reception to an as- 
sociation of legal philosophers with what 
would be likely to happen if the con- 
gress were to be held in an English- 
speaking country. In the United States, 
the subject of legal philosophy not 
only receives no official support, it is 
not even supported by the legal phi- 
losophers themselves, nor by compara- 
tists and international lawyers who, 
one would think, would find legal phi- 
losophy (especially in its sociological 
orientation) a welcome theoretical ally. 
I should like to think that the small 
band of legal philosophers and _ their 
colleagues in related disciplines in the 
United States might forget their dif- 
ferences long enough to meet periodi- 
cally for discussion of important legal 
philosophical topics and for exchange 
of views. The example set by the IVR 
is surely one that we could profitably 
follow. The papers of the Vienna con- 
gress will be published in the associa- 
tion’s Archiv fiir Rechts- und Sozial- 
philosophie. 
THOMAS A. COWAN 
RUTGERS LAW SCHOOL 
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CoNFERENCE ON THE Future oF LAw 
in ArricA—A conference on the Fu- 
ture of Law in Africa was held in Lon- 
don from December 28, 1959 through 
January 8, 1960. Lord Denning was in 
the chair. Important background pa- 
pers were contributed by Sayyid Mu- 
hammad Abu Rannat, Chief Justice, 
Sudan, J. N. D. Anderson, Professor, 
A. N. Allott, Lecturer, University of 
London, D. W. Conroy, Solicitor Gen- 
eral, Kenya, G. B. A. Coker, Judge of 
the High Court, Lagos, W. M. McGall, 
Solicitor General, Northern Rhodesia, 
J. S. R. Cole, Attorney General, Tan- 
ganyika, and S. S. Richardson, Acting 
Commissioner, Native Courts, North- 
ern Nigeria. 

The meeting was prompted by the 
vital issues of reforming legal institu- 
tions to permit economic development 
and the attainment of democratic ob- 
jectives in the newly independent na- 
tions of Africa. Discussions focussed 
on the nature of customary law, its 
relation to English and Islamic law, its 
strengths and weaknesses, and the pos- 
sibilities of its adaptation to existing 
and emergent needs. 

In so vast an area, summary is difh- 
cult. An index to some of the conclu- 
sions may be indicative, however. Uni- 
formity of law, it was agreed, would 
be desirable, but impracticable (espe- 
cially in areas of personal and land 
law) but that a greater degree than at 
present exists is possible. Recommenda- 
tions of a general nature were made as 
to adapting African legal systems in the 
fields of crimes, contracts, torts, evi- 
dence, procedure, and land registration 
and tenure. Ascertainment of native 
law and custom emerged as an issue 
of a high degree of priority, and the 
Restatement of African Law project 
of the School of Oriental and African 
Studies of the University of London 
seemed to hold especial promise for 
helping to organize the legal order to 
achieve the goals of the African states. 
Inevitably, the status of legal education, 
and the urgency of the problem of 
qualifying professionals for the com- 


plexities and subtleties of the law 
emerged as a dominant concern. The 
proceedings will be published. 
CHARLES M. HAAR 
HARVARD LAW SCHOOL 


INsTITUTE ON LEGAL AsPECTS OF THE 
European ComMunity—An_ Institute 
on Legal Aspects of the European Com- 
munity was held in Washington, 
D. C., from February 11 to 13, 1960, 
under the sponsorship of the Federal 
Bar Association. It was widely attended 
by company, governmental and univer- 
sity personnel, and by lawyers from 
overseas. Co-sponsored by the Section 
on International and Comparative Law 
of the American Bar Association, the 
American Society of International Law, 
the American Foreign Law Association, 
the Washington Foreign Law Society, 
and the Foreign Law Committee of 
the Association of the Bar of the City 
of New York, it was actually an ex- 
periment in international business and 
legal education. Its basic objective was 
to present the European Community 
from the American viewpoint and from 
the viewpoint of the very Europeans 
who are shaping its future, and, in ad- 
dition, to give a broad view of the 
Community, its origins and economic 
consequences, and also give an apprecia- 
tion of some of the day-to-day problems 
which a lawyer has to face in represent- 
ing a client who proposes doing busi- 
ness in the Community. 

The Institute opened on February 11, 
1960, with a statement by Henry T. 
King, Jr., chairman of the Institute, 
Deputy General Counsel of the Inter- 
national Co-operation Administration, 
on the objectives and the plan of the 
Institute. Mr. King was followed by 
Professor Eric Stein of the University 
of Michigan Law School, whose re- 
marks were entitled “An American 
Lawyer Views the Community.” This 
was a basic introduction to the Com- 
munity as a new kind of government 
and in substance a bird’s-eye view of 
the Community from the standpoint of 
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the American lawyer facing problems 
of doing business in the Community. 
The afternoon session dealt with the 
practical aspects of doing business in 
the Community from the American 
standpoint. Franz Oppenheimer, Wash- 
ington, D. C., discussed the general 
subject of business organization prob- 
lems and how the Community affects 
them. R. Palmer Baker, Jr., New York, 
discussed tax planning for the Com- 
munity, or, more specifically, a com- 
parative analysis of (1) European tax 
structures and (2) the burden of United 
States tax structures on United States- 
owned enterprises in the Community. 
Louis R. W. Soutendijk, New York, 
discussed the general subject of financ- 
ing operations, or, more specifically, an 
examination of the sources of public 
and private capital, American, Euro- 
pean, and international, for doing busi- 
ness in the Community, together with 
the nature of the ordinary terms and 
conditions. A banquet session heard 
Mr. Jean Rey, member of the Commis- 
sion, European Economic Community, 
discuss the European Community’s ex- 
ternal relations problems. 

The next day, the Institute consid- 
ered the problem of competition and 
restrictive trade practices in the Com- 
munity. This was presented from the 
standpoint of what had taken place 
under the European Coal and Steel 
Community as presented by Fernand 
Spaak, deputy director, Division des 
Ententes et Concentrations, High Au- 
thority of that Community, and from 
the standpoint of the European Eco- 
nomic Community as outlined by 
P. Verloren Van Themaat ,director-gen- 
eral, Département de la Concurrence, 
The Commission of that Community. 
This session also heard comments by 
Eberhard Gunther, president, Cartel 
Authority of Germany. The afternoon 
session considered the limitations on 
and encouragement of activity in the 
European Community by United States 
Government agencies. This session 
heard Jerrold Van Cise, New York, 
discuss legal problems under the United 


States anti-trust laws incident to doing 
business in the European Community, 
L. J. Robbins and Gabriel J. Frayne, 
New York, reviewed the problems of 
trade marks and patents in the Com- 
munity. The session closed with a re- 
view by Nathan Ostroff, Assistant Gen- 
eral Counsel, United States Department 
of Commerce, of services offered by the 
United States Government agencies in 
doing business abroad with particular 
reference to the European Community. 

The last day, the legal systems of 
the European Community, and their 
internal structure and external rela- 
tionship to legal institutions of mem- 
ber countries were considered. Theo- 
dor Vogelaar, director, Service Juri- 
dique, The Commission, The Euro- 
pean Atomic Energy Community, out- 
lined the regulatory responsibilities of 
the Commission of that Community 
and the Commission’s relations to the 
other two Executive Branches. Michel 
Gaudet, director, Service Juridique, 
The Commission, The European Eco- 
nomic Community, outlined the legal 
systems of the European Community. 

The proceedings of the Institute will 
be published. Because of the success of 
the Institute it was decided that it 
should be an annual affair. 


HENRY T. KING, JR. 


ANNOUNCEMENTS 


THe Hacut Acapemy oF INTERNA- 
TIONAL Law—The 1960 session of the 
Hague Academy of International Law 
will be from July 11 to 29, 1960, and 
August 1 to 19, 1960. The private in- 
ternational law courses, all offered dur- 
ing the first period, according to the 
announcement are: General Course 
(Elliott E. Cheatham); Selected Prob- 
lems in Private International Law 
(Hakan Nial); A Comparison of De- 
velopment of Conflicts Law in Eng- 
land and the United States (R. H. 
Graveson); Insurance in Private Inter- 
national Law (Ricardo Monaco); Juris 
diction in the International Sense (C. 
Fragistas); Evolution of International 
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Commercial Arbitration (Charles Cara- 
biber). The program may be obtained 
from the Secretariat, Peace Palace, The 


Hague. 


INTERNATIONAL FacuLty oF CoMmPARA- 
tive Law—The Summer 1960 sessions 
of the International Faculty of Com- 
parative Law in Luxembourg will be 
held from July 18 to July 30, and 
from August 1 to August 13. The de- 
tailed program may be obtained from 
the International Faculty of Compara- 
tive Law, 13, rue du Rost, Luxem- 
bourg, Luxembourg. 


ParKER SCHOOL SUMMER PROGRAM IN 
Foreicn Law—The Parker School of 
Foreign and Comparative Law will hold 
its fourth Summer Program in Foreign 
Law on the Columbia University Cam- 
pus from June 2 through June 29, for 
the benefit of approximately twenty se- 
lected lawyers working on international 
legal problems. The objectives of the 
program are to give the participants a 
method of approach to the legal prob- 
lems faced by American corporations 
doing business abroad, and to acquaint 
the participants with the more impor- 
tant of their problems. Information 
about the program can be obtained 
from the Parker School of Foreign and 
Comparative Law, 421 West 117th St., 
New York 27, N. Y. 


BerKELEY SUMMER WorksHopP IN IN- 
TERNATIONAL LecaL Srupres—Under a 
grant from the Ford Foundation, the 
School of Law of the University of 
California at Berkeley has expanded its 
program in International Legal Stud- 
ies to include, in addition to research, 
a Summer Workshop in International 
Legal Studies. In the Summer Work- 
shop a group made up of younger in- 
structors from other law schools and 
of recent graduates in law spend five 
weeks working together and with 
members of the law faculty and other 
qualified persons developing further 
knowledge about facts and situations 
bearing upon the lawyer’s responsi- 
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bilities and opportunities in interna- 
tional matters. Support stipends are 
available for about twenty such stu- 
dents. 


VARIA 


FourtH MEETING OF THE INTER-AMERI- 
cAN CounciL oF Jurists—The Fourth 
Meeting of the Inter-American Council 
of Jurists was held in Santiago, Chile, 
from August 24 to September 9, 1959. 
Topics on the agenda were: Human 
Rights; Extradition; Diplomatic Asy- 
lum; Effects of Reservations made to 
Multilateral Treaties; Kesponsibility of 
States; Possibility of Revising the Busta- 
mante Code; Rules Concerning the Im- 
munity of State Ships. The resolution 
adopted by the Council on Revision of 
the Bustamante Code provides for con- 
tinuation of the study of the possibility 
of the revision of the Code of Private 
International Law, the so-called Busta- 
mante Code, with the object of reach- 
ing uniformity in rules of private inter- 
national law in the different American 
States. 


PRESENTATION OF THE ENGLISH TRANs- 
LATION OF PLANIOL & Ripert—The 
English translation of the Traité élé- 
mentaire de Droit Civil by Planiol and 
Ripert, produced by the Louisiana State 
Law Institute, was presented by the 
Institute’s president, John H. Tucker, 
to the French Center of Comparative 
Law in Paris on October 24, 1959, in a 
ceremony presided over by Dean Julliot 
de la Morandiére, president of the Cen- 
ter, and attended by members of the 
Paris Faculty of Law, judges, and 
members of the Bar, as well as repre- 
sentatives of the French Department 
of Justice and the United States Em- 
bassy in Paris. 


InpEex To Foretcn Lecat Pertopicats— 
With the help of a Ford Foundation 
grant, the American Association of Law 
Libraries has published an Index to 
Foreign Legal Periodicals covering 
some 250 foreign legal publications in 





the fields of public and private interna- 
tional law, foreign, comparative, and 
municipal law. The Index was com- 
piled and published at the Institute of 
Advanced Legal Studies, University of 
London, with K. Howard Drake, Li- 
brarian and Secretary of the Institute, 
as general editor. Preparation of the 
project was in charge of the Associa- 
tion’s Committee on Foreign Law In- 
dexing, William B. Stern, Foreign Law 
Librarian of the Los Angeles County 
Law Library, chairman. 


IN MEMORIAM 


Rosert Wyness MILLar, emeritus pro- 
fessor of law at Northwestern Univer- 
sity, and America’s most distinguished 
scholar in the field of comparative civil 
procedure, died on February 10, 1959. 
A native of Scotland, he emigrated 
with his family to the United States 
at the age of ten, and completed his 
preparatory education in the public 
schools of Chicago. His professional 
training was received at Northwestern 
University School of Law, from which 
he received the Bachelor of Laws de- 
gree in 1897. After a few years of prac- 
tice in Chicago, he was attracted to the 
teaching of law, and for eight years 
served as a part-time member of the 
faculty of the John Marshall Law 
School—a position which he resigned 
in 1911 to accept a similar appointment 
at Northwestern. 

His affiliation with the Northwest- 
ern Law School came at a most pro- 
pitious time. Then, with but few ex- 
ceptions, pedagogy was regarded as the 
sole function of the law teacher in the 
United States; and if the American 
law teacher failed to share the prestige 
and professional stature of his Euro- 
pean counterpart, it was largely because 
of his failure to make the contribu- 
tion to the law which the Continental 
law teacher had been making for a 
century. At Northwestern, Millar joined 
John Henry Wigmore, Roscoe Pound, 
Albert Kocourek, and others whose 
names were soon to loom across the law 
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school horizon. Wigmore, the dean and 
directing genius of the group, was then 
planning an ambitious program of pro- 
ductive scholarship for his faculty which 
in some fields was to shape the devel- 
opment of the law in much the man- 
ner that Wigmore’s monumental work 
molded the law of Evidence. Here, 
Millar found an academic climate which 
was stimulating and intellectually in- 
vigorating, and a blueprint for future 
accomplishment challenging and excit- 
ing. His long career of productive schol- 
arship commenced immediately. 

His initial contribution was a mono- 
graph on Common Law Pleading—in 
the opinion of this writer the simplest 
and most lucid exposition of this com- 
plicated subject ever written—which 
was published in 1912 in the Library 
of American. Law of Pleading and 
Practice. His unusual linguistic abili- 
ties eminently qualified him for work 
in comparative law, to which he next 
directed his efforts. In 1914, his transla- 
tion of Garofalo’s Criminology was 
published as one of The Modern Crimi- 
nal Science Series. The following year, 
to devote more time to research and 
writing, he withdrew completely from 
practice and accepted a full-time ap- 
pointment to the Northwestern Law 
Faculty. For some time he had been 
working, in collaboration with others, 
on a History of Continental Criminal 
Law, and this was completed in 1916 
as one of the Continental Legal His- 
tory Series. 

His academic career was interrupted 
in World War I by service in the Judge 
Advocate General’s Division of the 
Army, where, after successive promo- 
tions, he attained the rank of colonel— 
a title which his colleagues and students 
affectionately retained in referring to 
him for the remainder of his life. It 
was during this period that he mar- 
ried Miss Anne George, a charming 
little lady whose career in the field of 
child education was to prove as dis- 
tinguished as his own. 

While he retained his interest in for- 
eign and comparative law after his re- 
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turn to academic life, the focal point 
of his efforts was shifted to compara- 
tive civil procedure, the field in which 
he received his greatest recognition. In 
his essay, “The Formative Principles 
of Civil Procedure,” published in instal- 
ments in the Illinois Law Review in 
1923 and 1924, he introduced to the 
English-speaking branch of the profes- 
sion the norms employed by Conti- 
nental procedural science for the char- 
acterization of procedural systems. This 
series of articles not only attracted the 
attention of English and American 
students of procedure, but their subse- 
quent translation into Spanish and pub- 
lication in Argentina established his 
reputation throughout Latin America. 
With the publication in 1927 of A His- 
tory of Continental Civil Procedure, as 
one of the Continental Legal History 
Series, he completed the first of his two 
greatest works. Here the extent of his 
contribution is obscured by his modest 
listing of himself merely as editor and 
translator. Very considerable portions 
of this volume consist of his original 
work, as the translated writings of En- 
gelmann and other European scholars 
included therein fell far short of com- 
pleting a full mosaic of the subject. In 
the integration of the translated mate- 
rial he supplied all missing segments, 
and further brought the procedural law 
of the various Continental countries 
down to date of publication. 
Limitations of space and the number 
of his publications preclude considera- 
tion of all of his writings, but the sig- 
nificance of three of his law review 
articles during this period demand at 
least brief mention. “The Fortunes of 
the Demurrer,” published in instal- 
ments in the Illinois Law Review in 
1936 and 1937, traces the origin and 
development of this most useful pro- 
cedural device in common law. The 
author’s admiration for the demurrer 
is apparent, and with a relish he demon- 
strates its toughness in surviving, in 
fact if not in name, the numerous ef- 
forts to suppress it made by American 
codes and rules of procedure. The use- 


fulness of this procedural device, for 
which Continental civil procedure has 
no counterpart, is demonstrated by most 
interesting accounts of its acceptance, 
in fact if not in name, in the three 
arenas in which the two great pro- 
cedural systems compete for supremacy 
—Louisiana, Quebec, and South Africa. 
The introduction in his essay, “Three 
American Ventures in Summary Civil 
Procedure,” published in 1938 in the 
Yale Law Journal, is the best account 
in the English language of the origin, 
function, and use of the summary pro- 
cedure of civilian jurisdictions. That 
same year, his article on “Joinder of 
Actions in Continental Civil Procedure” 
was published in instalments in the J/li- 
nois Law Review. This is a most inter- 
esting comparison of the Continental 
rules of cumulation of actions with 
their more ponderous and less effective 
counterparts, the rules of joinder of ac- 
tions and of parties in the more mod- 
ern American codes. 

Comparative civil procedure by no 
means monopolized his interests and 
energies. His contributions to the pro- 
cedure of his own country were nu- 
merous. Three of these warrant special 
notice. In 1934, his essay on “Legal 
Procedure” was published in 12 En- 
cyclopaedia of Social Sciences. This is 
a lucid analysis of the function of pro- 
cedure and its relationship to substan- 
tive law. In 1937, his “Notabilia of 
American Civil Procedure, 1887-1937” 
appeared in the Harvard Law Review. 
This article summarized developments 
in the subject during the preceding 
half-century, and appraised the progress 
made therein. Publication in the semi- 
centennial issue of the Harvard review, 
where the leading articles by outstand- 
ing scholars in the various fields con- 
stituted a symposium on the growth of 
the law in America during this period, 
was in itself a measure of the recogni- 
tion accorded him by his American 
contemporaries. After his retirement 
from teaching, his energies were de- 
voted primarily to work on his Civil 
Procedure of the Trial Court in His- 








176 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


torical Perspective, which was pub- 
lished in 1952. Many regard this as his 
magnum opus. Here a catholic knowl- 
edge of adjective law combined with a 
forte for legal history to enable him 
to trace the development of many as- 
pects of modern American procedure 
back to origins theretofore unknown 
or obscure. 

He was known by reputation abroad 
perhaps as well as he was in the United 
States. For years he corresponded with 
European and Latin-American scholars 
who shared his interest in comparative 
civil procedure; and he cemented a 
close relationship with many of the 
European scholars through personal vis- 
its while on the Continent. Through 
his writings he contributed generously 
to the work of many scholarly groups 
abroad. He was honored by member- 
ship in a number of foreign learned 
societies, including the Stair Society of 
Scotland, the Associazione Italiana fra 
gli Studi del Processo Civile, the Insti- 
tuto Espafiol de Derecho Procesal, and 
—that rarest honor of all—the Aca- 
demia Nazionale dei Lincei of Italy. 

For years he maintained a keen inter- 
est in the civil procedure of Louisiana, 
a blend of Anglo-American and Conti- 
nental law. Here his writings made 
more than an academic appeal; they 
offered assistance to the judge or prac- 
ticing lawyer for the solution of prac- 
tical problems. His articles in the Lou- 
isiana Law Review and the Tulane 
Law Review threw light upon pro- 
cedural areas theretofore dark or shad- 
owed. His last essay, a Festschrift to a 
devoted friend and eminent procedurist 


published in 1958 in 2 Scritti Giuridicj 
In Memoria di Piero Calamandrei, was 
a masterful exposition of the origin 
and development of executory proce. 
dure in Louisiana. Millar’s work jp 
comparative civil procedure pointed to 
both the urgent need for, and the feasi- 
bility of, a complete revision of the pro- 
cedural law of Louisiana. It came at a 
particularly opportune moment. The 
earlier revival of professional interest 
in the State’s civilian heritage had been 
followed by the creation of the Louisi- 
ana State Law Institute in 1938 as the 
official legal research and law reform 
agency of the State. In 1950, the Insti- 
tute commenced work on the proposed 
Louisiana Code of Civil Procedure. It 
was wotk which Miller followed with 
intense interest, and in which he would 
have participated actively had his de- 
clining health permitted. Some indica- 
tion of his contribution to this work 
is indicated by the numerous citations 
of his writings in the Comments in the 
projet of the new code, published a few 
weeks ago. The full extent of his con- 
tribution, however, is evidenced only 
by the mass of mimeographed reports 
and drafts on segments of the new code, 
which contain numerous and lengthy 
excerpts from his works. Curiously 
enough, the codification which profited 
so much from the research and learn- 
ing of Robert Wyness Millar was com- 
pleted just a few days before his death. 


HENRY G. MCMAHON 
LOUISIANA STATE UNIVERSITY 
LAW SCHOOL 
BATON ROUGE, LOUISIANA 


AMERICAN FOREIGN LAW ASSOCIATION 


Organized in New York on February 24, 1925 and incorporated under the 
Membership Corporations Law of the State of New York since April 10, 1959, 
the American Foreign Law Association has as its objectives: to advance learning 
by promoting the study, understanding and practice of foreign, comparative and 
private international law and the diffusion of knowledge with respect thereto; 
and to engage in active cooperation with other learned societies in the United 
States and abroad devoted to the subjects mentioned and to foster legal research 
and cause to be published and distributed works in the fields of law mentioned. 

The Association, which has branches in Chicago and Miami, is the United 
States national committee of the International Association of Legal Science. 
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Active membership in the Association is open to any person of good moral 
character who is a member of the Bar, a teacher of law, or who has manifested 
a special interest in the objects of the Association. 

The affairs of the Association are managed by its Board of Directors elected 
as stated in the By-Laws. The regular officers of the Association are a president, 
two or more vice-presidents, a secretary and a treasurer, elected by an electoral 
committee composed of the elected members of the Board of Directors and the 
presidents of the various branches. 

Officers of the Association, elected to hold office until the first annual meeting 
of the incorporated Association, are: Alexis C. Coudert, New York, president; 
George J. Eder, W. Harvey Reeves, Arthur von Mehren, Hessel E. Yntema, 
vice presidents; Leon H. Doman, treasurer, A. Edward Gottesman, 488 Madison 
Avenue, New York 22, N. Y., secretary. 
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